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Mel R.
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1.

Pursuant. to Section 111(d)(3) of the Copyright, Act, as
amended,'his Copyright Arbitration Royalty Panel ("the
Panel" ) was appointed to distribute approximately $500

million in royalty fees paid in the years 1990-1992 by cable
systems for the benefit of copyright, holders. The cable
systems paid this "compulsory" licensing fee for
retransmitting "distant signals" of "non-network" television
programs. The shorthand generic term "distant signal" is
used o describe those three concepts. Those terms will be
explained.

There are three interrelated components in the television
industry:

1. Cable Systems — Cable systems retransmit the
distant signals and pay compulsory license fees to
the Copyright Office. Cable systems deliver the
familiar array of cable channels to their
subscribers for a monthly fee. Cable systems do

not produce their own programs. The programming
they deliver comes from two sources: (1) broadcast
stations; and (2) cable networks. Cable systems
receive approximately 958 of their revenues from

subscribers.
2. Broadcast. Stations — These stations deliver the

distant signals which cable systems retransmit.



These are the over-t:he-air 1=elevision stations and

consist: of four broad categories that aire

significant in these proceedings: (1) the 'network

s1.ations, CBS, NBC and ABC, which operate 'through'heir

local affiliates; (2) independent television
stations which i:nclude the three original
superstations, WTBS, WGN and WWOR, four other
superstations (superstations deliver thai& signal
by satellite), and all other independent
television broadcast stations; (3) publ,ic
broadcasting stations; and (4) Canadians (the
Mexicans are not a party to this proceeding) .

Cable systems have a right to retransmit all of'hesebroadcast signals to their subscribers. For

the exercise of that right, they must paiy a

"compulsory" licensing fee, j.~., a fee mandated

by Congress, for the non-network. distant signals
they retransmit. Broadcast stations receive their
revenues from advertising. There are
approximately 1500 broadcast stations in the
United States.

3. Cable ¹twor)cs - These are cable channels Such ks

ES]PN, TNT and CNN that sell their programmiing to
cable systems. They dio not provide distant
signals and do not pay compulsory license~ fees.
While cable networla aire not directly involved,



cable networks are significant to an understanding
of the television market. They are also
significant because many of the aspects of the
cable network market are analogous to the
broadcast station market. Approximately 35-404 of
the cable networks'evenues are obtained from
affiliate fees paid by cable systems. The balance
is obtained from advertisers.

For a rudimentary understanding of this industry, thereare a few aspects that should be pointed out. When a cable
system retransmits a broadcast station's programming, the
Copyright Act requires that. it take the entire signal fromthe broadcast station for six month periods. That means if
a cable system wishes to broadcast the programming on WGN, itmust accept the entire signal of WGN and all its programming
and not merely the Chicago Bulls basketball games or aparticular syndicated game or talk show. Eaually
significant, the cable system may not alter the signal thatit retransmits. That is, it takes the entire signal,
including commercials and everything else. lt may not. insertits own commercials or other materials The broadcast station
therefore loses nothing by the retransmission by a cable
system.



The compulsory licensing fee is paid by cable systemsonly for "non-network" "distant signals". There are reasonsfor this and it relates to the concept of copyzight.:
The copyright holder, such as the owner of a movie orsporting event, is entitled to be compensated for thepublication of its work. Ihe copyright holder negotiateswith a network broadcast station. The copyzight holder whonegotiates with the networks, CBS, NBC, ABC, presumablyagrees to have its work transmitted to the entire countrybecause the networks, through their affiliates, cover theentire country. The same does not hold true for independentbroadcast stations. Theiz'zoadcast. area is considered bythe Federal Communications Commission ("FCC") to be 35 milesfrom their station. Therefore, the copyright holder agreesto and is compensated for, having its work transmitted onlyin that limited area. To the extent that a cable system isbeyond that area and retransmits the broadcast signal, thecopyright holder is not being compensated. This occurs:, forexample, when a cable system in Princeton, Zllinois,: morethan 35 miles from WGN, the broadcast station in Chicago,. etransmits the WGN signal and is recpxired to pay acompulsory royalty. The WGN signal, being retransmitted inP.inceton, Zllinois, is what is referred to as a "distantsignal." The cable system is required to pay the compulsorylicense fee for that uncompensated retransmission of WGN

beyond the 35 mile area. Zt.is those distant fees that are
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being allocated o the copyright holders in these
proceedings.

There is a significant qualification to the above and it
concerns broadcast network stations. Network stations
operate through their affiliates. Network affiliates
broadcast not only the programming from the network but they
also broadcast their own locally produced pzogramming such as
news and other programs in addition to the national network
pzogramming. Only "non-network" programming is compensable.
To accommodate this situation, where the network affiliate
broadcasts both compensated and uncompensated types of
programming, Congress has adjusted the compulsory license fee
to appzoximate the amount of locally produced programming at
one quarter. The Princeton station in the above example
would pay a compulsory license fee at a rate of 1.0 for
imported independent stations and only 0.25 for the network
station. These rates are prescribed by statute and are
referred to as "distant, signal equivalents." The only proper
claimant in this proceeding would then be the holder of the
copyright for the programming that was locally produced by
the affiliate.

Before we become more specific in considering the law and
the parties'ontentions, the following statistics may give
a better overview of the universe of royalty fees collected
for non-network distant signals. There are over 13,000 cable
systems. The cable systems aze divided into categories by



size and are referred o as Form 1, Form 2 and Form 3.Sixty-two percent of the svstems, the smallest ones, are Form1 but they contribute 0 '% of the total royalties collected.The 2,801 somewhat larger ."-orm 2 stations contribute 2.64.The remaining 2,236 largest, systems, Form 3, contribute97.24. The vast majority of the evidence in this case willrefer to Form 3 systems. Approximately 354 of the cablesystems have 54 or more channels and 60% have between 30 and53 channels. The remaining 54 have less than 30 channels.In the second half of 1992, 2,242 cable systems carried



approximately 3 & distant signals each, fox total of 7,377dis ani signals. The following chart lists the sources ofthose distant signals:

Instances of Carriage

Original Superstations

WTBB

WWW

WWOR

L

Other Superstations

Number
3,787

2,086

1,234

467

276

1992

51.3%

BB ~ 3

16.7

6.3

3.74

133 1.8
WSBK

KTLL

: Al1::.:Superstetioiis .::.:::.:.::.:

i Other independents

Network Affiliates

32

27

1,131 15.3%

1,559 21.1

t

::::..::::::::4:j063 ..:'.:.::.: ..::::.::. '::.::..::.:55:,':Q.4::::

Educational
533 7.2

Canadian
89 1.2

Mexican
0.0



The basic royalties collected I'rom the distant signals are as follows:

~Te Source nf Basic Rnvalties hv Tvne ot'istant Sill

l Original Superstations

WTBS

WGN

WWOR

jOther Superstations

WPIX

WSBK

KTLA

KTV;

::. Alf:Siiperstatioiis.::::.:::::.:

l Other Independents

Network Afttliates

!

Educational

Canadian

Mexican

::All oth'er':sigiials'::.::,:,::,:.:

~

Total

Basic Royalties

1992

13,872,980

Amount
$50,893,371 75.09o

30,501,138 45.0

20.4

6,519,253, 9.6

3,431.850 I s. i %

1,669,761 25
1,21S,855 1.8

386,867 0.6

156,367
~

0.2

:::::::::.:::(:::::::::::::::::s4::.:sk;zz&:::.::,:,::,:::I:::.:::::;:::::8ox-":::::::::$

8,&S7,SO&
( iZ.OS

2,6U,204 3.9

1,4%&,933 2.1

l,337,176 20
I 3 169

! 0.0

,:::::::::':',::':I::,:::.::::::::::,:i i 3';:ii~3js:,':,::::::':I::::::,:::::::::,::i9.::~i',::::::::::,:::,':
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While superstations dominate the carriage of distant
signals and the revenues generated, ano ner statistic gives
a relationship between he distant 'i'gnal market and the
cable network market. Zn 1992, 'a'ble systems paid $ 185
million in compulsory license 'fees'or the carz'iaQe'f
approximately 750 distant signals, By contrast, 15 'ca&1k
networks were paid fees of $ 1.454 billion by cable systems.'s

one witness testified, while the cable royalties dollaz'mountis large, it is a smail percentage of program revenues
and a small percentage of what drives 'the dec'isions of cable
system

programmers.'0



ZZ-

THE CLAIMANTS

There are approximately 600 claimants. They have
traditionally divided themselves into six distinct groups.
In this proceeding, referred to as a Phase I proceeding, the
Panel will allocate a percentage of the fund to each of these
groups. Zt will then be the task of the individual groups to
divide their share of the total fund among each of the
individual claimants in their group. That is referred to as
Phase ZI. While there have been five contested proceedings
since 1978 involving the Phase I aspect, with a single
exception, the parties have been able to agree on the
allocations to the individual claimants in the Phase ZZ
aspect

'he

following are the Phase I program category
definitions, as stipulated by the parties, with some
commentary by the Panel in brackets:

"Procrram sunnliers." [sometimes referred to as NPAA
and Syndicated or generically as Syndicated]
Syndicated series, specials and movies, other than
Devotional Claimants programs as defined below.
Syndicated series and specials are defined as
including (1) programs licensed to and broadcast by at
least one U.S. commercial television station during
the calendar year in question; (2) programs produced
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by or =or a broadcast station that are broadcast by
two or more U.S. .television stations during the
calendar year in question; and (3) programs produced
by or for a U.S. commercial television station that
are comprised predominantly of syndicated elements,
such as music'ideo shows, cartoon shows, '"PH

Magazine," and locally hosted movie shows.
[Syndication refers. to selling programming on a
market-by-market basis to broadcast television
stations in the United States. "Off-network"
syndication refers to programming syndicated after
having first appeared on a network. "Cheers" and
"Roseanne" are examples. "First run" syndication
refers to programs first appearing in syndication,
such as talk and game shows.')

"Joint Snorts." [sometimes referred to as JSC] Li've'elecastsof professional and college team syorts
broadcast by U.S. and Canadian'elevision stations,'xcept

for programs c'oming 'wiNin the Canadi'an'laimants

category as d4fihed b'elow.

"Cammereial Television." [sometimes referred to as
National Association of Broadcasters ("NAB") or
"local" or "news and public affairs" or "station 'roduced"]Programs produced by or for a U-S.
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commercial television station and broadcast only by
that one station during the calendar year in question
and not coming within the exception described in
subpart (3) of the "Program Suppliers" definition.

"Public Broadcastina."[sometimes referred to as
"public television," "PTV," or "non-commercial" ] All
progzams bzoadcast on U.S. noncommercial educational
television stations.

"Devotional Claimants." Syndicated progz'arne of a
primarily religious theme, not limited to those
produced by or for religious institutions.

"Canadian Claimants." All programs broadcast on
Canadian television stations except (1) live telecasts
of Na)or League Baseball, National Hockey League, and
U.S. college team spozts; and (2) other programs owned

by V.S. copyright owners.

13



III.
CHRONOLOGY

The compulsory license fee, paid for retransmission of
distant signals, is payable semi-annually by each cable
operator to the Copyright Office. It is then distributed on

an annual basis to the copyright owners.

Initially, the Copyright Royalty Tribunal ("Tribunal")
was established as an independent agency in the Legislative
Branch to conduct the necessary proceedings for distributing
the royalties collected. This procedure was changed hy the
Copyright Royalty Tribunal Reform Act.'he Act abolished
the Tribunal and reassigned its functions to ad hoc Copyright
Arbitration Royalty Panels, which are convened and supported

by the Librarian of Congress ("Librarian") and the RegiSter
of Copyrights ("Copyright Office" ).

The compulsory license was continued, and, as before,
claimants to the annual royalty fund were to negotiat'e

among themselves and to settle on a oro rata share'f 'a

stipulated settlement was not achieved, the Librarian was

authorised to determine whether a dispute among the Olalimanth

existed and, if so, to convene a Copyright Arbitration
Royalty Panel to resolve it.

At the time that Congress was considering the Change to
the use of Panels, a proceeding to distribute the 'iblh
royalties collected in 1990 had already begun. In 'light of
the imminent passage of the 1993 Act to abolish't, 'thh

4E
%F
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Tribunal formally suspended that, proceeding. Later, during
the initial stages of rule-making on regulations to govern
the new Panel proceedings, the Copyright Office determined
that, matters left pending at, the Tribunal would not be taken
up where they had been left off, but would have to begin
anew.'ollowing this development, the parties agreed to
restart the 1990 proceeding only after the final rules and
regulations for the Copyright Arbitration Royalty Panels had
been issued.

The final rules governing the new Panels were published
on December 7, 1994.'y Notice issued on December 8,
1994," the Copyright Office publicly inquired as to whether
a controversy existed for distribution of the 1990 fund. In
addition, in an effort, to reduce the existing backlog of
potential royalty fund proceedings, the Office also inquired
as to whether the 1990 proceeding should be consolidated with
other cable royalty funds collected in subsequent years.

The Copyright Office found that while the consolidation
of three funds represented an unprecedented distribution, it
was both manageable and cost effective. In order to reduce
the existing backlog, it. was found that, the 1991 and the 1992
cable royalty distributions should be consolidated with the
1990 proceeding. Accordingly, on March 21, 199S, the
Copyright Office issued a "Notice on Consolidation of
Proceedings, Request for Notices of Intent to Participate,
and Precontroversy Discovery Schedule. Distribution of 1990,

15



1991, and 1992 Cable Royalty Funds. "" The notice
consolidated the proceedings and set out a 'chedu]!e,'rovidingfor the. filing of direct testimony, for the
completion of a precontroversy discovery period, and'for the
initiation of the 180-day arbitration period on 'Notremlbe& 1'7,'995.

Six parties indicated their intent to participate and to
file direct cases: Program Suppliers, Joint Sports Claimant's,

the National Association of Broadcasters, the 'al'ic
Broadcasting Service, the Devotional Claimants,'nd'he
Canadian Claimants. National Public Radio and the Music

Claimants entered into settlements with the other part'ies and

withdrew from the case.
Zn August, 1995, the parties exchanged their written

direct testimony and commenced discovery. A joint z'egest ef
the parties to delay the arbitration proceeding to December

29, 1995, was granted in part by the Office and an Order
issued on November 13, 1995, approving a delay to De'ceILber 4,
1995

On November 28, 1995, the Librarian declared 'he
existence of a "Phase I" controversy relating to the
distribution of cable royalty fees paid for the years 199d,

1991 and 1992 '* and named. three members to a ~Panel~ Co 'esolveit.'* The proceeding commenced on December 4~, 3,995

and was scheduled to conclude by June 1, 1996, the statutory

16



due date by which the arbitratozs were to make their zeport
to the Librarian."

On January 30, 1996, the Panel entered an Order
extending the due dates for some of the claimants'ilings
while retaining June 1, 1996, as the final date for the
Panel's report.

On February 2, 1996, the direct cases of the six
claimants were concluded. On February 23, 1996, by joint
agreement, the parties filed a "Stipulation of the Pazties on

the Issues of Program Categorization and Scope of Claims"

relating to "the extent to which Phase T claims aze being
prosecuted by fewez than all of the claimants whose programs
are included within the Phase l program category."" The

parties defined the categories and urged the Panel to apply
the same procedures and approach as used earlier by the
Tribunal.

Hearings on the rebuttal cases commenced on March 4,
1996, and concluded on March 22, 1996. On March 29, 1996,
the Record was closed. The parties filed Proposed Findings
of Fact and Conclusions of Law on April 12, 1996. Reply
Findings were filed on April 26, 1996.

17



The Copyright Act contains but a single sentence tO guide

the Panel in its ultimate distribution decision:

The arbitration panel.'hall ac4 on the basis of a fully
docu'mented written record, prior decisions of the
Copyright, Royalty Tribunal, prior copyright aztbitratiln,
panel determinations, and rulings by the Librarian of
Congress under section 801(c)."

This was intentional. The House Report accompanying the'tatutenoted:

The Committee xecognises that the bill does not include,
specific provisions to guide the I'.Tribunal or Panel:] in
determining the appropriate division among competing
copyright owners of the royal'".y fees collected from cable
systems undex Section 111. The Committee concluded that
it would not be appropr,iate tc specify peart j.culap,
limiting standaxds fox distribution. Rather,, the,
Committee believes that the (Tribunal or Panel) should
consider all pertinent data and considerations presented
by the claimants."

As already noted, there have been a numbex of proceedings

convened for the purpose of distributing copyright royalties

since the advent of mandatory licenses in 1978. Xn,addition,,

there have been a number of appeals of the Tribunal's,awards

over the years. Given the statute ' direction that this

Panel should act„ ~gy gQ~, on the basis of "the. prior

decisions of the Copyright Royalty Tribunal, those deci.sions,

together with the appellate opinions reviewing them, have

provided some guidance ta us.

18



Zn the 1978 proceeding, the Tribunal considered the
above-quoted language and found it meant that the Tribunal
"should not. confine itself to a single consideration, but
must instead take into account all pertinent, data, facts and
considerations.'" The Tribunal also found that, "no single
formula advocated by any party succeeds in taking account of
all pertinent data and consideration [sic]."" Zn that
first distribution proceeding, the Tribunal announced certain
governing principles which have been largely adhered to ever
since. Three primary factors identified by that Tribunal
were

(1) the harm caused to copyright owners by secondary
transmissions of copyrighted works by cable systems;

(2) the benefit derived by cable systems from the
secondary transmissions of certain copyrighted works; and

(3) marketplace value of the works transmitted.
ln addition, two secondary factors were identified:

(1) quality of copyrighted program material; and

(2) time-related considerations."
The Tribunal's adoption of these five criteria was

subsequently approved by the Court of Appeals as "a

reasonable interpretation of legislation by the agency
charged by Congress with its enforcement.""

The secondary criteria, time and quality, were given less
and less weight, by the Tribunal in later proceedings as their
deficiencies as measures of distribution became apparent."

19



As early as 1918, the Tribunal gave

"time-related'onsiderations

"very limited weight" compared to the other

factors i*'nd a1so found that "an allocation of royalties

mainly based on %e amount of time occupied by particular

categories of programming would ignore market considerations

and produce a distorted value of programming.""

The Tribunal in the 19'F8 distribution .proceeding

similarly noted "the problems inherent in judging, or,

measuring quality" and it "was not able to accord tLnyi

significant veight to this factor in assessing most

claims." Zn the l989 proceeding the Tribunal essentially,

abandoned the "quality" factor. Zt explained:

Quality has been a secondary criterion in the Tribunal's
allocation decisions since the first proceeding.
Evidence on quality has been received, hut ultimately, no
distribution decision has been made on quality. The
reason should be clear. Zt is a sub)ective evaluation
with serious First Amendment implications.

Zn this proceeding and in future proceedings,, quality,
will no longer be a criterion in the Tribunal 's
distribution because of its conflict with the. First
Amendment.*'n

addition, the Tribunal has generally discounted the

"harm" criterion from its consideration due to an inability
to quantify the evidence submitted on this factor whi3,e,, ag

the same time, recognising its importance.» Zm 1978i.

Tribunal concluded that &the harm caused to copyright Ownere

hy secondary transmiss ions of copyrighted works hy cable

systems is of mater.ial importance in the distri~tijan, of

royalty fees."» The Tribunal further determined that i "meet

20



claimants in varying degrees have sustained harm."" The

Tribunal in the 1979 proceeding similarly noted that "[t]he
of this proceeding, including proposed findings of

.several parties, indicates that the 'harm'est is of limited
utility in allocating royalty fees among categories of
claimants."" Finally, the Tribunal most recently (1989),
gave Program Suppliers and JSC (but not, NAB or PTV) a "credit
for harm" but noted that (with respect to Program Suppliers)
"quantifiable evidence [of harm] is still lacking.""

Given this history, and taking into account the evidence
and arguments regarding "harm" which have been presented in
this proceeding, we have determined to make explicit what has
been implicit since these royalty proceedings were first
commenced. Zn creating the compulsory license scheme,
Congress specifically recognized that harm occurs when

distant signal are retransmitted without compensation.
Experience has demonstrated the difficulty, if not
impossibility, of quantifying this factor or of determining
which claimants were "harmed" more than others by distant
signal retransmissions. Consequently, we have concluded that
"harm" should be taken as a given, and we will neither
summarize nor address the claimants'rguments in this regard
or attempt to grant or deny "credits" for a showing of harm.
Instead, all claimants are deemed to have been equally harmed

by virtue of their eligibility to make claim to a share of
these royalties.

21



As opposed to the f ive factors delineated above „ t he
I

Tribunal instead has consistently placed principa~l Pel~iakce

on marketplace factors'n the l978 proceeding, the Tribunal

"dec.ided that it was not the legislative intent, of the Act to
alter market. valua tion and return. ""* It "concluded that
the allocati.on must take primary account of market factors in
an effort to simulate market valuation. "** The Tribunal

si.milarly "concluded ... that particular attention should be

paid to the benefit and marketplace value criteria.""
The courts of appeals have approved of the Tribunal's

reliance upon the marketplace standard. In NAB v. CRT (IZ'),

the court. noted that the "Tribunal should rely, as it has in

the past, on marketplace criteria ....."" Similar.Ly, in CBN

v. CRT, the court rejected a challenge to the cable opedat'or'urvey,

explaining:

fG]iven Congress'vident intent to have the Tribunal
operate as a substitute for direct negotiations~ (which'erethought to be impractical) among cable ope).-at'or0 and
copyrigh& owners, ~~ House Report at 89, we find the
Tri)faunal's receptiveness to evidence . imulating the
commercial attitudes of the "buyers" in this supplanted
marketplace to be more than reasonable."

0

In considering appeals from the 1980 proceeding, the
Court of Appeals addressed whether a staLndard of "Changed
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circumstances" should goverq the Tribunal's proceedings. The
Court found:

[Z]t would be improper, as a matter of law, for theTribunal to rely solely upon a standard of "changedcircumstances." ... At the same time, it is entirelyappropriate for the Tribunal to employ, as one of itsanalytical factors, the determination whethercircumstances have changed in the course of the ensuingtwelve months, inasmuch as that conclusion will obviouslybe relevant to the question whether an award shoulddiffer from the prior year's award. But if a claimantpresents evidence tending to show that past conclusionswere incorrect, the Tribunal should either conclude,after evaluation, that the new evidence is unpersuasiveor, if the evidence is persuasive and stands unrebutted,adjust the award in accordance with that evidence.*'fter

reviewing the statute, the Tribunal decisions, the
courts of appeals'ecisions, and the evidence and arguments
before us in this proceeding, we have concluded that "market
value" is the only logical and legal touchstone. cable
systems receive their programming from two sources: cable
networks and broadcast stations. Cable systems negotiate
with cable networks in an open market for programming. Cable
systems do not negotiate with broadcast stations because they
have a statutory right to retransmit the broadcast station
programming and; in exchange for that. right, they pay a
compulsory licensing fee called a royalty. Conceptually, the
factual question we must, resolve is, what would the cable
system have had to pay and be willing to spend for the
broadcast station programming if, in fact, it, had been

23



required to negotiate with the broadcast station in lani allen~

market.

To place that conceptual issue in a workable frameQoz'k,

we must construct what has been called in the pastl -4 a~nd~

what we will call — a "simulated market." This simulated
market looks a great deal like the cable netwozIk market, 'ncluding,most significantly, the fact that cable systems'urchase

not merely a program, but an entire signal, such as

ESPN. Where the simulated market. diverges I frbm I the 'ompulsorylicense system, and what we must construct, is the
negotiations between the cable system and the 'broadcast
stations because, in fact, none'xist. Further~ Qe 'muSt 'ypothesizea situation whereby the cable system Hegbti'ates'otfor a channel, such as WTBS or TNT, but rather for an

entire program category, such as sports programming, movies

or public broadcasting programming, on a proportional'basis.
Ultimately, the question is, what would the cable system

operators have had to pay in an open market for the sports,
movies and other categories of programming that existed in
the years 1990 through 19927

Much of the evidence in this proceeding consisted of

statistics and economic analyses providing the seeming

comfort of categorical numbers. Zn the end, howevIar J there
is no mathematical or mechanical solution to the~ probllem.

Just as judges or jurors decide the value of the benefit of ~

the bargain in a breach of contract case, or the value of 'a



trademark in a trademark infringement case, or the value of
pain and suffering in an injury case, we must determine the
market, value of the six categories of programming at issue
here. The simulated market, is, by definition, mythical and
imperfect. So too must. be our assessment.

Before moving on to a recitation of the evidence
introduced by each claimant group, and their respective
arguments in support of their own position and in opposition
to the other claimants'ositions, we must comment on the
sheer mass of materials we have before us. This proceeding
has generated several hundred pages of preprinted testimony,
well over 300 hours of hearings, and a transcript over 12,000
pages. The parties have each submitted proposed findings of
fact and conclusions of law as well as "reply" findings and
conclusions. The briefs alone run to hundreds of pages.

Given this quantity of material, it would be impossible
to reiterate every item of evidence, every argument and every
response thereto. Nonetheless, we have made every effort to
present a fair and comprehensive summary of the record that
is now before us. All of the briefs have been read and
reread with great care and we have given serious
consideration to each party's claim, evidence, and arguments.
4e have attempted to fairly summarize and respond to the
major arguments presented in each party's proposed
conclusions of law and the replies thereto.
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V.

ANALYSTS AND AWARD

A. METHOD OF PRESENTATTON

Zn this section. of the opinion, the Panel wiil present
facts in addition to those provided in the ,"Background"'ection

that are relevant to the Panel's deteaainati'one The

 
centerpiece of the Program Suppliers'ase is the'da'ta'fr'om

the Nielsen survey. They also place significance reliance on

the Besen study. The centerpiece of the cases pr4sehtedby'SC,

NAB, PBS and the Devotionals are the Bortz survepsl We

will present all relevant facts as to these majo'r sur'veys'hatare common to most claimants and make observations
regarding the significance of each of them. Following that,
we will analyze each claim in light of those surge)s hand the'thersignificant evidence the parties have plreheited. ~

Finally, after considering each claimant's argumehtS ah to
their case (together with the other claimants'rguments'in
opposition), we will make an award to each 'claim'ant.

Although there are three years involved, we will make one

unified award for the period.

 
Zn addition to the basic fund, there are also the Syndex

and 3.75 funds that we will briefly comment on at the end of
this report. The Canadians settled their claims for 1990'nd
therefore only make claims for 1991 and 1992 ~
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B. THE NIELSEN STUDIES AS EVIDENCE OF MARKET VALUE

Paul Lindstrom testified as a witness for the Program

Suppliers. He is Vice President and product Manager of
Nielsen Home Video Index (NHI)." Nielsen is an independent
measuring service designed to provide both buyer and seller
with unbiased estimates of viewing behavior." NHI was

established in 1980 to measure all non-traditional broadcast
uses of television including cable, pay, VCR, and video
games." Nielsen ratings provide an estimate of the
television audience size and are a barometer of viewing
habits." In 1992, advertisers spent approximately $ 30

billion on television advertising time.'* Advertising rates
are calculated on the basis of Nielsen ratings."

Nielsen uses two basic data collection instruments:
meters and diaries." The diary is used for recording both
the channel the television set is tuned to and viewer
demographic information." There are over 200,000 cable
households in the diary study." The Nielsen People Meter
(the meter) is described by Lindstrom as the heart of the
system used to measure viewing on broadcast networks,
national syndicated programs and 32 cable networks." The

meter is smaller than a cigar box and is placed on each
television in the household. The accompanying control unit
makes it possible to make electronic entries from anywhere in
the room." Each member of the sample household is assigned



a personal viewing button. Red and green lights by each

button assist in showing who is watching and Whd i.s.'ot
watching when the television is on. Additional but'tohs 'are

labeled:for vis;Ltors." Other buttons are used to record

the age and sex of the viewer." Al:L of the data iS Sto'red

in the in-home me tex ing system until it is retrieved by

Nielsen'. computers. The recorded data includes when the set
i,s turned on, which channe.l is viewed, when the channel is
changed, and when the set is off, in addition to the

demographic information." This information is processed.

daily for release to the industry."
The Nielsen xating is a statistical estimate of the

number of homes tuned to a program." For example, a 15

rating for a network television progxam means that 154 of the

9:3 million U.S. television homes are, estimated, to be tuned

in"o the pxogram."

For the meter sample, scientific sampling procedures were

used to xandomly select housing units,from the U.S., Census

Bureau's count of all housing units in the nations."i The

motor sample consists of approximately 4,000 metered

"elovision households. Xt is dispersed geographically to

facilitate texritorial and regional reporting, includes non-'lcphone

as well as telephone households, and both urban and

rural households,." .

The meter sample is a multi-staged, siratified area,

probability sample of U.S. housing units, with each hous!Lng



unit having an equal chance of'election. Zn addition, the
sample design includes several levels of stratification and
uses selection procedures to optimize the desired
distribution of the sample at each stage of selection."

Approximately 2,400 (or 604) of the 4,000 metered
households are cable households." Within the last year,
Nielsen has decided to increase the sample size from 4,000 to
5,000 households." Each metered home is measured every
minute of the day. For this study, simply turning on the
television set starts the collection of data.~ Nielsen
itself recommends using the meter as opposed to the diary
because the meter operates 24 hours a day, and because it is
electronic and does not suffer from any non-response bias.4'he

4,000 household sample size is used because the
clients feel that 4,000 is an adequate sample size and there
must be a tzade-off between sample size and cost
considerations. As Lindstrom explained, the basic idea rests
on the fact that if 208 of all U.S. homes were watching a
program, and Nielsen picked 1,000 different samples of the
4,000 households to measure the viewing of that program, ten
virtually all of the samples, 995 of the 1,000, would have
ratings ranging between 18.2 and 21.8 or +1.8 rating points
of "the real thing." This is adequate for most practical
purposes.'* The Program Suppliers'itnesses acknowledged
there is skepticism in the industry about whether the sample
is big enough."
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Of the 4,000 households sampled, only about 3,500 meters
are in use on any typical day because of various types of
problems." Only 604 of those 4,000 are cable subscribers;
the actual daily .sample foz'he meter study of cable
subscribers is 2,100." The meter response rate was about
454." Lindstrom agreed that it is possible that just 10

households in the Nielsen study could account for~54~ of the~

total viewing minutes."
Four times a year Nielsen's local market service measures

all 200+ markets in the country individually. These are
called the "sweep" periods. Zn order to make'he Viewing'orerepresentative, Nielsen began using the meter because it
allows a 12 month measurement."

The results reported by Nielsen foz distant 'ignal 'iewing,in percentages, are as follows":

Total

'90 Sweeps 100

'91 Sweeps 100

'91 Full Yr. 100

'92 Sweeps 100

'92 Full Yr. 100

Moviesl
Local . Syndicat-

ed

83

'2

'3

80

80

Dcvo- Sports
tiosal

7

0 7

I Othe' commer-
'ial

4

31

41

4I

Diary-based studies were done for the Program Suppliers for the
years 1989, 1991 and 1992L" 'or 'the years 1990-92 a people meter

study was also used.'*
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Lindstrom acknowledged that, he could not determine the relative
value of sports (or other program categories) simply by looking at
the Nielsen study." He also said he had "no way of knowing"
whether cable operators would have allocated the royalty pool in
accordance with the results of his viewing study, or whether sports
programming is worth more to cable operators than the 68 or 7%

reflected in the Nielsen study."
Marsha Kessler, a witness for the Program Suppliers, is employed

by the Motion Picture Association of America as Vice President,
Copyright Royalty Collection and Distribution. Kessler testified
that the meter study presented in this proceeding is based on the
same television households selected by Nielsen for its national
ratings service." The study began with Nielsen selecting a sample
of stations from all U.S. stations which were carried as distant
signals during the year in question. After selecting the sample of
stations, Nielsen categorized, pursuant to Program Suppliers'irection,

the non-network programming carried by each sample
station into one of the claimant categories and measured the
viewing on the stations." Local viewing was excluded from the
data base so that the final reports measure only distant cable
household viewing of non-network programming.

Robert P. Sieber, the Vice President of Audience Development for
Turner Entertainment Networks (TEN)," was presented as a witness
by the Program Suppliers. TEN owns and operates both cable
networks (the Turner Network Television (TNT), the Cartoon Network,
Turner Classic Movies) and an Atlanta independent broadcasting
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station, WTBS, the most viewed distant signal in the United
States." Sieber's primary responsibilities at'. TEN incluc
programming research. That research provided support for'ales oi
network services to cable systems and advertising sales and promo-
tion. Under Sieber's direction, WTBS became a lea'det in 'the
development of cable television audience measurement,'ncluding the
first Nielsen national metered ratings for basic cable'networks."
This was done for the WTBS superstation in 1981 and 'foh CNN in
1982." Sieber also develop'ed'th'e first daily, overnight national
ratings for basic cable.~*

Sieber explained that ratings measure how well each network
attracts viewers from all'the subscribers that rece'ive ih. Ratings
are defined as the ratid df the average audience 'watching the
network to the total number of subscribers who can receive it."
Lower ratings equate to h low'er subscriber involvement hand'ore
limited appeal. Cable operators are much more willing'd carr'y the
more heavily watched, higher rated services."

Ratings have become more important to cable operators as'channel
Lcapacity, compared to the number of programming optionS, has b4co'me

more limited." Cable opez'at4rs'ay 'have been willing to tQ new
channels, regardless of their ratings, when capacity kas freely
available." Unless a channel attracts a fair amount'od v'ieling,'t

will grow slowly, if 'at'll.'Over time, the most heavily
watched channels are the 'on'es'hat are carried by the largest
number of systems."
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Sieber testified that, as recently as 1980, none of the cable
networks or superstations were measured by Nielsen's national
metered panel. By 1990, 19 basic cable networks had contracts with
Nielsen for national data, with most stations receiving daily
"overnight" measurements, in addition to published monthly and

quarterly reports. Currently, 32 basic cable networks subscribe
to regular, national measurement." Approximately 400 multiple
system operators and individual systems subscribe to data including
cable audience profile reports with local estimates of cable
network performance, diary and meter based special tabulations of
local data and national ratings for cable networks. Most of the
operators of multiple systems and individual systems receive
national ratings data from cable networks themselves."

Sieber acknowledged that in 1990 and 1991, the only distant
signaI station for which Nielsen regularly reported a national
rating was WTBS." En 1992, Nielsen reported a national rating
only for WTBS and WGN." This is because money is needed to get
reports; a certain amount, of national penetration is necessary
before ratings can be produced; and ratings must be sufficiently
high for Nielsen to report."

For a national cable network to succeed, according to Sieber,
it is important to both advertisers and cable systems that the
network's programming perform well across individual markets and
regions." The challenge is for the programmers to find
programming with universal appeal,. National advertisers are
adverse to clumps of viewinq, peaks and valleys on a market-by-
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market basis,." National 'atings establish levels o

expectation."'ational adVerti0ers prefer programs with uniform

geographic appea.'L.'" Similarly, cable systems expect cable
network. to perform as well in their local market as they do

nationally.'
Sieber explained that wh.ile attitudinal studies like the Bortz

survey tell us the "why" of subscriber behavior, the ratings tell
what the behavior is in some detail.'~'any new cha'nnd.ls', ski'ch'ave

been offered based on 'tated subscriber preference,
nonetheless fail."'hose 'that have lasted and prospered are
those that have received 'th0 l'argest ratings and those that have
attracted the largest audiedce4.'~'t

is Sieber's opinion that viewing is very impo&tdnt arid it
is the value that is most important to him as a progia6me&. ~ The'easonthat WTBS has been. so successful is that it ~ hhs a

tremendously broad. distribution and it is watched more'han any
other distant signal.'" E'rom Sieber's perspective, there :is

nothing more important than c'onsum'er viewing because it, goes to the
heart of the situation.'~ 't ih Sieber.'s'ask to develop the
biggest audience. To do this,, he estimates the ratings of all
programs that TEN .is about', tb a'ccp'aire.'t

one time, WTBS had difficulty selling advertising.""
Sieber ascribed the reason for th:Ls to the fact that, 'until 1981,

WTBS did not have ratir'igs''uff icie3&t to prove that Lt was

develo'ping the audience advertisers wanted.'n addition, WTBS

was not considered a. nat;Lonal service a nd there was a limited
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penetration nationally.'ational penetration is still the
problem because advertisers have the alternative of the broadcast
networks.'" While WTBS reaches 95% of 60 million cable
households, it does not reach a sufficient percentage of the 95

million television households."'or a broadcast station carried
as a distant signal to a much smaller percentage of the nation's
cable households, a national advertiser is not likely to buy

advertising.'"
Sieher further testified that advertising produces 904 of the

revenue for WTBS."'he other sources of revenue are copyright
reimbursement fees and some production revenue from programs
produced by WTBS."'ieher acknowledged that although sports had
5% of the viewing on WTBS, he could not say that sports accounted
for just 5% of the value of WTBS to cable operatozs oz cable
subscribers. Nor could he say that in an open marketplace, in the
absence of compulsory licenses, cable operators would make 54 of
their payments for WTBS programming for the sports on WTBS. Sieber
also acknowledged that, there were many other factors that had to be
considered besides

viewing."'riticisms

of Nielsen Suzvev

Dr. Peter V. Miller, a professor of communications studies and

journalism at Northwestern University in Evanston, Illinois,
testif ied for JSC.'" Dr. Miller disagreed with Lindstrom's
implicit suggestion that there is industry satisfaction with the
people meter, and that. the task of measuring is
straightforward." Dr. Miller testified there are significant,
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i 
industry-recognized pz'oblems with the meter.,'" A majiori c6nceri,.

is whether the meter sample 'is'epzesentative of the nat:ion's

television households.'" Although there were significant,
problems with the diary as Qel.l,'t cannot be said that the 'meter

system,is a better technique."'he

metez was controversial and some major clients'were'pposed
to it."'hey found it wanting 'in'se'veral areas. The fact that
Nielsen has a monopoly does not imply sa'Cisfacti'.on.'** With'espect

to the diazy study, there are serious questions of non-

response and response ezz'or,'.'"'espite these problems, the diary
data has certain advantages. an@ advantage is that, the diary data
is obtained from .'?00,000 households per year."'n addition, the
participants are includedi in theisu'rvey for. only a week'.""

Dr. Niller also disagreed with Lindstrom's underlying as umption

that, since the Celevision industry relies on Nielsen data, in~

making decisions about purchase and sale of advert'ising'nd
programming, the meter survey is a good source of information""'Dr.

Miller points out that the data presented to this Panel by

Linds Crom is unlike the data Nielsen normial ly supplies.'*'urthier,cable opera'Cors'aluation decisions are quiitei different~
f rom the valua'Cion decisions the television industry makes in

ireliance on viewing data."" viewing data. is relic'd ibn by'he'ndus'Cryin conniection with the sale of advertisin'g 'ime.'*'dvertisers

aire concerned with who will see their advertisements.

However, the cable operators do not sell advertising 'and they are'i5



concerned only with what will help them attract and retain

subscribers."'ther

witnesses also criticized the Nielsen viewing study. They

included Dr. Michael Salinger, Associate Professor of Economics,
Boston University School of Management, who testified that viewing
data answer no questions about marketplace value."'r. David

Scheffman, Professor of American Competitive Enterprise, Owen

Graduate School of Management, at Vanderbilt University, another
economist, testified that "the Nielsen numbers are largely, if not
entirely, irrelevant.""'able operator Thomas Engel testified
the amount of viewing to a signal has nothing to do with the value
of the signal to the operator.'"

Statistician Dr. William Fairley testified that you cannot rely
solely on a Nielsen survey to get a good estimate of relative
value.'*'r. Fai rley also explained that non-response bias can
be a serious problem in a statistical survey."'he rate of non-
re ponse for the Nielsen survey, which is in excess of 50". of those
ini:ially selected for the sample, creates significant problems of
bias.'"'rs. Miller and Debra Ringold testified that a non-

rosponse rate in excess of 508 is typically considered unacceptable
in su.vey research." Bortz testified that cable operators do

nor. rely on any viewing measures, either ratings or the Bortz
study, in making distant signal carriage decisions."'yrgve
Myhren explained that the reason viewing of particular distant
signals is not, important is because a cable operator's goal is to
design a channel lineup that has "something for everyone.""'7



Dr. Richard V. Ducey, a witness for NAB, compared certai
quantitative evidence 'hich ,'had been introduced in the 1983

proceeding — the Nielsen',study'nd another entitled the,ELRA,cable

subscriber survey."'he 1983 Nielsen figures,showed that',7.240;

of distant signal viewing was attributable to stat~ion produced'rogramming.'"

The 1983 ,'EL'RA, survey; of 1.,099 .cable subscribers,

reported that the relative value cable subscribers assigned to
station-produced programming was 'over twice ss much,

I
17'.l).'t* iBy'ontrast,syndicated series'had a much higher viewing percentage

than 'the relative value assigned, by cable subscribers (51.87%:of

viewing, compared to 15.8% of value)."'.

PARTIES~ ARGUMENTS AS TO SIGNIFICANCE 'OF NIELSEN

The Program Suppliers contend that if an open market existed for

distant signal programming, the Nielsen ratings would play a large

role in negotiations between 'distant'ignals and the: copyrightW
owners, between distant signals and cable operators, and between

distant signals and advertisers,."', , They, emphasize that cable,

networks and distant signals, rely on Nielsen viewingl dlat8 for'nformationabout how subscribers use their programs and to buy

attractive programming."'. Zn response, other. claimants. note. that.

the Nielsen data presented to this Panel is not "ratings":data."'ome

claimants point out that tuning tonnage . does, not, measure

rating shares and is not even the same kind of information which is
used in the very different broadcast television industry which is

driven by advertising.,"', Cable, operators, by contrast,;are not
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permitted to sell advertising on distant signals. Lindstrom

himself confirmed that one cannot, determine "ratings" from the
Nielsen data that, was presented in this case."'ome claimants

emphasize that the Nielsen ratings which are purchased by many

multiple system operators and cable systems provide viewing data on

cable network audiences; they do not report data on distant
signals, where advertising cannot be sold.'"

Program Suppliers contend the meter improves the information

contained in the study.'~ They also point, out, that the Nielsen

viewing results were stable for the years at issue, indicating that,
viewers'nterest remained consistent over time."'hey further
note that there is no correlation between viewing and "tonnage,"

thus refuting the point that more programming necessarily leads to
higher viewing. (Sports in 1992, for example, had a 1% share of

broadcasting time yet a 7% share of viewing.)"*

In summary, Program Suppliers argue substantial weight should

be placed on the Nielsen results for two principal reasons: First,
because Nielsen measures actual viewer behavior based on the actual
dis:ant signal choices available to subscribers; and second, in a

simulated open market, the Nielsen data would be given significant
weight in deciding. value.'*'ignificantly, Program Suppliers do

not argue that, this Panel's allocations should match precisely the
Ni clscn figures. Rather, their position is that while viewing "is
not he only factor, ... it appears to be a very important, factor
closely connected with ~alue."'"



The other claimants contend reliance on the Nielsen data lead.

3 o absurd results. Examples i~nclude the fact, that, according to
the Nielsen survey, "inflmercialk" wdre's valuable as all the
Chicago Bulls games, since b*th at.tracted about the s5me number of

total vi.ewing minutes.'" Further., the old. syndicated series of
"Tom ii Jerry," "Andy Griffit&," and "Little House On Thh Prairie"'ogether

accounted for as many viewing minutes as all of the sports
programming on all the distant s'ignals.'" Finally,'he Nielsen

survey indicated that syndicated series were more valuable 'thin
movies, and should, by themselves, receive half the entire royalty
pool. Stated di,fferently, the use of viewing shares 'to'de'termine

relati.ve market value overclomgensateS Program SupplierS by hundreds'f
millions of dollars, at the expense of JSC, for programming that

is cheaply ava.ilable in the marketplace."'Othe'r claimants

contend the irrelevancy of, v'iewin'g minutes to cable operators is
illustrated by the fact that the Nielsen rat Lngs are

extraordinarily low for speci'alty 'charm'els such as CNN, Discovery,

and Arts k Entertainment, chhnnells for which cable operators pay

substantial license fees.'+
According to the Nielsen critics, the meter study was not an

improvement on the '~'abandoned'~ diary 'tudy. The multitude of

criticisms leveled against 'the meeter (and some of th6 Program

Suppliers'esponses) include the foll*wing;.

it gave undue credit to a handful of households;""

(Program Suppliers respond that the diary ,sample is designed to

give local market ratings and it is necessary to obtain a
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sufficient number of respondents in each market. National ratings
do not, present local market information and can be done with a much

smaller
sample.)'easured

tuning rather than viewing;"'Program Suppliers
note the modern "channel surfing" phenomenon and claim tuning may

be the only means to record the type of customized viewing that has
become more prevalent today.)'"

— failed to identify which programs were actually broadcast, at.
each time, sometimes attributing portions of a sporting event, for
example, to the programming that was scheduled to follow the
event:"'-

failed to measure either the benefits to cable operators from
distant signal retransmission or the marketplace value of the
retransmitted programming;"'-

failed to measure the reasons that people subscribe to cable,
the reasons that people maintain their subscriptions, or the
benefit of distant signal programming in terms of attracting and
retaining

subscribers;"'as

an unacceptably high nonresponse rate (Program
Suppliers respond by pointing out, that the nonresponse rate used by
the other claimants improperly combines the actual nonresponse rate
with the number related to unusable meter information."'SC
replies that even a 45% nonresponse rate is well below the
acceptable level."'n addition, Program Suppliers emphasize,
nonresponse is a problem only if nonrespondents differ from

respondents in materially important ways. Here, there was no
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showing of what underrepresentation occurred or whether it affected

the relative shares.)'"

made no distinction among differences in intensity of

viewing g"'nd
was not designed .to simulate a marketplace or to provide

relative marketplace valuations."'he

Devotionals also contend that the Nielsen statistics are

irrelevant to their claim because their stations carry no

advertising."*

O8SERVATIOHS CONCERNTHG 'THE HTELSEN SUR~

There are two issues involving the Ni'elsen statistics. First's
their accuracy in the sense of whether they represent the

correct percentages of viewing in each of the categories. Second,

if they do indeed accurately portray those statistics, what do~

those statistics indicate with respect to market value?

With regard to accuracy, the Nielsen critics say that diary

method is superior to the meter because of the much larger number

of households in the diary. We are inclined to believe that for a

national survey our .view is fairly summarized by Lindstrom's

observation that. the meter is adequate for most practical purposes.

We are also unpersuaded that the criticisms involving

miscategorization and nonresponse rate have any real measurable

effect on the validity of the results. This is particularly so in

light of the fact that none of the witnesses were able to
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articulate what effect, if any, these alleged problems had on. the
survey results.

Dr. peter Miller, in testifying for the JSc, says the Nielsen
figures should be looked at with some degree of caution."* He

says the numbers could be biased in one direction or another but
that. this cannot be quantified"'nd that we should take those
numbers with "a grain of salt. "'e do accept those numbers in
that vein. We see no need to engage in a lengthy discussion about
the Nielsen methodology in light of the fact, that. we accept these
numbers merely as a reference point and not as an absolute value.
Also, in addition to being unable to quantify their various
criticisms, the claimants who dispute the Nielsen survey's accuracy
present no alternative evidence as to viewing.

The next question is, what do these numbers reveal about market
value~ Program Suppliers acknowledge that the Nielsen study does
not measure value; rather, it measures tuning. Program Suppliers
point out they did not ask Nielsen to interpret what the results
meant, but. left that to the other witnesses and the evidence.'"
Program Suppliers agree that the Nielsen figures are not the sole
determinant of market. value.

Certainly viewing is a significant factor in value. Cable

networks and broadcast, stations, which together provide all of the
programming for cable systems, use Nielsen ratings in pricing their
programs to cable systems and advertisers. Measured against these
facts is the contention by the proponents of the Bortz surveys that
while advertising is significant to those industries, it is not
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important to cable systems. Cable systems, they argue, car'e abou

attracting subscribers ~and ~viewing does not translate 'nto
subscribers. We f ind that argument'f value but not totally
persuas;Lve.. Zt is disingenuous to say that the cable 'ystem is
interes1=ed only in attracting subscribers but 'S 'totally
unconcerned with whether or not the subscriber, in facC, watches

the programm.i.ng. As was stated by Sieber, who testi,fied for the

program Suppliers, cable system operators are more willing to i=arry

the more heavi.'Ly watched, higher rated services. Cable system'pera

tors receive Nielsen data in a variety of ways .

Proponents of 1=he Bortz surveys say that the Nielsen StatiStics
obviously are going to favor Program Suppliers becauSe SyndiCated'eries

and movies have, by far, most of the time in programming

available on distant signal. To which the Proglram Suppliers reply,
that;Ls an indication .of karket value. We find that while this is
true, we certainly cannot equate reruns of "Tom and Perry, I'Andy

Griffith, and "Little House on the Prairie" as being'qual in

value to all the distant signal sports programming, as the viewing'igures

standing alone would. indicate.
Zn conc,lusion, we accept. the Nielsen data;fox what i1 purports

to be, a survey of actual conduct, with adequate accuracy ~for the

:Larger claimant groups in particular. We cannot quantify the

Nielsen statistics as evidence of market value other'han'o say

1.hat actual viewing is ver!y slighif!icant when weighed with all other

factors.
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C THE BORTZ SURVEYS AS EVZUENCE OF %GOBBET VALUE

Paul Z. Bortz testified before the Panel on behalf of the JSC.

Bortz is the President of Bortz 6 Company, Znc., an economic,

financial and market consulting firm which serves clients in the
media, sports and entertainment industries.'"

The purpose of Bortz'estimony, as characterized by the
witness, was to discuss the value that cable operators placed upon

different, types of distant signal non-network programming during
the period 1989 to 1992.'" He compared the methodology and
results of a survey his company conducted in 1989 with a similar
1992 survey. Zn each of the two surveys, a random sample of nearly
200 Form 3 cable operators were asked to assess the relative value
of the various types of non-network programming on the distant
signals that they actually carried.'" Specifically, the
operators were asked to allocate a fixed dollar amount to each of
the program categories.

Bortz explained that cable programming "carriage" decisions are
made based on two primary determinants of value: (1) the ability
to attract and retain subscribers; and (2) programming economics.
The first, factor is derived from the basic economic fact that cable
television systems derive approximately two-thirds of their
revenues directly from basic (and expanded basic) subscription
fees."'s a result, the value that cable operators attach to
most programming depends primarily on its ability to attract and

retain subscribers. The second factor, programming economics,

45



involves the per subscriber license fee which cable operators p.
to cable networks for each subscriber to which the service is
available and corresponding copyri~ght fee."'he

Tribunal .in the 1989 proceeding used the 1989 Bortz survey
as "a key part" of its determination,'"* but criticized certain
elements of the study. The 1992 Bortz study attempted to improve
its methodology in response to the Tribunal's comments.'" The
Tribunal expressed concern regarding t he qualifirations of
approximately 11;; of the 1989 survey respondents and indicated
uncez.tainty with respect to the,involvement of the respondents in
the program budgeting process."'n response to these c'oncerns,
the 1992 Bortz survey modified the initial respondent qualifying
question to ensure that the respondent was the persan '"most
responsible for programming derisiorIs at the 'cable system.'"'"
The Tribunal also expressed a desire for enhanced pro)ra'mmin~]
definitions.'" The 1992 Bortz survey modified the category
definitions to conform more closely to the Tribunal'efinitions
and to attempt to further aid the respondents in distin4ui'shing
among the categoric..'" Zn response to the Tribunal's concern
regarding the short time period allowed for the re'spondent.s to
consider their allocatiohs,'he 1492 question was modified to
attempt to ensure that respondents considered the question in a
more formal manner by writing dbwn the programming categories, and
then think about their rekativk Value'nd, their estiaIatks.'"
Bortz also testif ied that he believes responses to the s~xrvey
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"reflect dominant impressions of programming value formed by
respondents in their ongoing decisionmaking processes....""'esults

o8 Survev

The Bort'urvey respondents were asked which types of
programming broadcast by the station were "most popular" with their
subscribers. Their responses for 1989 and 1992 are contained in
the following table:

DISTANT SIGNAL PROGRAMMING POPULARITy
AMONG SUBSCRIBERS: 1989 92

1989 1992

Category

Percent. Percent
Mentioned as Mentioned as

"Most Popular" "Most Popular"
Live professional and college
team sports
Movies

Syndicated shows, series andspeciale
News and public affairs
programs
PBS and all other publictelevision programming
Devotional and religious
programming
Canadian programming
Other

73.1%

44.6

30.1

6.4

1.0
0.2
5.6

76.2%

41.0

23 '

19 ~ 0

7 ~ 3.

2.1

7 '

Respondents were also asked if they used any distant signal
programming in advertising and promotional efforts.
Approximately 968 of the systems that promoted distant signal
programming during 1992 featured sports (compared to 904 in
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1999) ~ "'ovies declined fram 734 j.n 1989 to 904 in 1'992

The respondents were also asked ta rank the zelative importance
of the distant signal non-'network'rogramming types they feature
in advertising/promotional campaigns. Sports was considered m'ost

important to feature hy about two-thirds of the system.~ in Sots
1989 and 1992."'s

a fina.'L question, the cable operator respondents were
asked to a.Llocate a fixed program budget among the different'.
categories af distant signal programming. Five to seven program
categories were used, depending'pon whethex the respondent's
cable system caxmied distant '~ ox'anadian stations."" Far
1992, the categories vere:

Navies.
Live professional and college t:earn sports.
Synldica1"ed shows! serie's and specials distributed t6 mor6than ane television station.
News and Public affairs programs produced by or for.'any ofthe commexcial stations listed, for broadicast only by thatstation.,

i 
Devotional and religious pragx'amming.

pSS and all othez'xogramming broadcast hy the nanWmmJerdialstation ax'tations carried
All procjIrameing broadcast hy the Canadi,an station ox stationscax"ried

Thai allaication question in 1992 read as follows:
4. Nohow, I would 1]Jee yau to estzimate the ~~~ value

tai your cable system of each type of prograamingacitually broadcast hy the st:at:iona I ment'.ioned. dk'aring1992„other tham any national network programmin@ f'rom
ABC, CBS and NRC. That is, hoie miuch do you think each
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such type of programming was worth, if anything, on acomparative basis, in terms of attracting andretaining subscribers. We are only interested in U.S.commercial station(s) , U.S. non-commercial station(s) , and Canadianstation(s)
I'l read all the program types that were broadcast bythese stations to give you a chance to think aboutthem; please write the categories down as I am readingthem. [READ PROGRAM TYPES IN ORDER OF RANDOM SEQUENCENUMBER.) Assume you had a fixed dollar amount, tospend in order to acquire all the non-networkprogramming actually broadcast during 1992 by thestations I listed. What percentage, if any, of thefixed dollar amount, would you spend for each type ofprogramming? Please write down your estimates, andmake sure they add to 100 percent.

What percentage, if any, of the fixed dollar amountwould you spend on (READ FIRST PROGRAM TYPE)? Andwhat percentage, if any, would you spend on (READ NEXTPROGRAM TYPE)? (COMPLETE LIST ZN THIS MANNER).

Now I'm going to read back the categories and yourestimates. (REREAD CATEGORIES AND RESPONSES ZN RANDOMSEQUENCE ORDER TO ALLOW RESPONDENT TO REVIEW THEESTIMATES.)

Are there any changes you would like to make? (RECORDANY CHANGES BY CROSSING OUT ORZGZNAL RESPONSE ANDWRITING ZN REVISED RESPONSE NEXT TO ZT ~ PERCENTAGESMUST STILL ADD TO 100 PERCENTS PROMPT RESPONDENT ZFTHEY DO NOT.)

Thank you for your time and

cooperation."'9



I 
The Bert;. surveys showed that: cable operators would have

allocated their distant signal program budgets as fbll'ow0:

'~&~tymp~~~~'"

Live professional
andi college t:earn
sport:s
Movies

Byndicat;ed shows,
series and specials
News and, public
affairs programs
Devotional and
religious program-
ming

BBS and all other
public TV program-
ming

1989

34,. 2~i

31.2

16

11.8

4.3

1990

37 2

~»'0.1

14.'

11.9

' '

1991

36. 3&o

25.7

15.6

1.4. 8

4.3

2.9

1,992

38. 69'&

,25,.6

16,. 0

12,. 4

3.9

3,. 0

Canadian programming
TOTAL

0.
99.9% 100.04

0.5 0&3

100. 3.% 100.l 04

Bortz drew three primary conclusions from the 1989 and 1992

survey results., First, sports programming was the dist:ant signal
programming type:most. highly valued by cable operators.,'Sec'.ond,
the disparity between the value of sports programming and'he
value, of movie and syndicated programming increased fromm !l989 to'9!92.Finally, in an open market where compulsory licens,kng d,id

not exist, cable operators Mould have spent more than one third
of their 1989 to 1992 disltaht 'sisal program budget dn 'sport's

programming
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Bortz acknowledged that, the surveys did not ask the
respondents to identify what they actually allocated during the
period in guestion that the survey does not. consider free,
open market negotiation and does not consider the seller'
sidel"'hat system operators do not have to make a decision
about dividing their limited resources among the various program
categories that are defined in this proceeding;"'nd that the
Bortz surveys do not look at actual behavior or actual budget
allocation.~ Bortz also testified that his figures were
merely an estimate and that it. is a "good" estimate if it is
within 2-4 percentage points.

James Trautman, Vice President of Bortz 6 Co., testified
for the JSC, and described the methodology used in the 1992 Bortz
su. vev. A stratified random sampling approach was used with the

1

stratification based on copyright royalty payments. 'nly
7'o. m 3 systems were surveyed.*4'ore systems with large
royal"y payments were sampled compared to systems with small
. o, ai=y payments. Burke Marketing Research performed the
actual telephone survey.~ Trautman and Bortz oversaw the
se!ac=ion and training of the interviewers. All of the
in-or'iewers specialized in surveying professional and managerial
pe."sonnel. 'he interviewers were instructed to call back as
often as necessary to obtain a completed interview or definitive
refusal to cooperate.* The interviewers were not .told the name
of the client or given any information regarding the nature of
the study other than that contained on the interview form."'1



Zn 1991, 221 cuestionnaires were administered and the survey was

completed for 198 or 89 '4.*~'Zn'992,'33 questionnaires 'wer'e

administered and 189 surveys were completed for a response rate

0
for the key valuation cpxestion of 76 84."'rautman

agreed that the Borts survey deals only with
opezators and does not study oz analyze cable subscribersr"'e
also testified that of the respondents 'that 'answe'red the Bortz
survey in more than one'year,'balp sb-Not of those respondents
answered within a range of'84 lof 'theiz'hev'ious responses."'

A number of witnesses testified that the Bortz approach was
the best way to measure the relative marketplace value of the
different categories of dihtIInt'i'gnal programming. Among

others,'r. Joel Axelrod, president of .'an 'internatio'nal market
research firm, testified thaW id cable operators actually had to'urchasedifferent categories'1 d'is%an't signal programming, the
results would very closely'mirror what they have zeported
here;"'r. Stephen Wildman, an 'economist and Director of'the
Progzam in Telecommunications Science, Management, and policy at
Northwestern University, testified that it makes sense to ask the
cable operator how he or she values things rather than lobki'ng 'at'

viewing measure: and. Dr. Scheffman testified that rhsults
in an open marketplace ought to be "very similar" to'thla 4&a 'esults.~'ry

Salinger testified that the Bortz survey is a close and
unbiased estimate of what &able +ra%ore would pay in ILu '~'arket.*~Dr. Salinger indkcalt& Mat f2m: correct cpiestidn for'2



royalty allocation would have been: "Shat prices of different
types of programs would induce a cable system to purchase the
program mix that. it. actually showed?""'aul

J. Much, a witness for the NAB, is a valuation expert
and Senior Managing Director of Houlihan, Lokey, Howard and
Zukin, a financial consulting and valuation firm.'uch
testified that it is appropriate for the Panel to look at the
Bortz surveys'easure of cable operators'aluation of program
categories to allocate royalties to the various categories.*"

Much explained that the determination of value in the distant
signal marketplace is similar to the task of allocating value to
different classes of securities in a corporate acquisition wheze
the total purchaso price has already been determined.*** The
standard used is fair market, value."'hat is defined as the
price at which a property would change hands between a willing
buyer and a willing seller when the buyer is not under any
compulsion to buy and the seller is not, under any compulsion to
sell, and both parties have reasonable knowledge of the relevant
facts.'*'onsidering the hypothetical willing parties, the
determination of fair market value focuses on the economic
attributes of the securities to be valued and not the individual
motivations of the specific parties who hold these
securities."'uch testified the valuation which this Panel
must perform is similar to forced sale situations because
copyright, owners may not, refuse to "sell" their progzams, and the
total price the cable operators pay foz the distant signals is
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fixed.,*" From a valuation standpoint, the relative vlalde bf

the different categories of programs is driven by the'c@bl'e

operators'ssessment of the'oonomic attributes of the programs.

According to Much, the allocation of'alue/royalties confrbnting'hisPanel should be made on the basis of the buyers/cable
operators'elative valuations 'of program categories.'" It
would noC be appropriate to first'try to determine whht wobld

take place in a hypothetical, open, marketplace and then adjust the
cable operators survey results 'to reflect, the seller'0 side."'uch

disagrees with the argument that the Bortz surveys are

f'aulty because they do not take the seller's side into account.

The seller has to sell the'istant s'ignal. He also disagrees
because we are only concerned w'ith the relative valuation
decision,.**'ccording to Much,'he Tribunal's concerns 'egardingthe seller's perspect'ive do not provide a basis for'iscountingthe Bortz surveys.*" The Bortz surveys represent'he

reality of the marketplace.t'" ~

iIi

g~t~~~gf ~~~g~~
A number of witnesses testified as to perceived defects'n

the Bortz surveys.

Dr. Martin Frankel, Professor of Statistics and Computer

Information Sysetms, Bernard Baruch College of the City

University of New York, testified on behalf of the Program,

Suppliiers. In his opinion, the Bortz surveys are not'ccurate.*'*

They have low reliability and lacked validity. Dr.

Franke.l used t.wo methods 's the basi;s for his conclusions;',
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First, he compared the cable systems operators'esponses in
successive years. He used the 1989 and 1990 survey years because
the more recent, surveys involved only one-third or one-quarter of
the 140 systems included in the prior years'urveys.*"
Comparing the 1989 and 1990 figures, Dr. Frankel was able to
attain a quantitative measure of the relative degree of
consistency between pairs of values by using the "R-squared"
method. Using this method, Dr. Frankel determined that, any value
less than 0.75 indicates a substantial lack of reliability.*"
The numbers found by Dr. Frankel ranged from a low of 0.014 to a
high of 0.165, demonstrating either that, the values assigned by
operators vary widely from year to year or that, the question
being used to measure the value of different program types does
not have high reliability."'r.

Frankel tested the validity of the Bortz survey results
to determine whether they measure "true value." He did this by
comparing the value allocated to PTV programs in the Bortz
surveys with the proportion of the royalty payments attributable
to the actual carriage of the PTV station."4 This comparison'howed

very little correlation botween the Bortz responses for
PTV and the relative amount, of royalties paid for PTV

stations.'*'r.

John Noodbury, Vice President, Charles River Associates,
also testified for the Program Suppliers. He said the Bortz
results were not, reliable because the operators'esponses did
not correspond with actual market, place behavior."'e
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believes that surveys which'sk how much a person .is willing to
pay for various goods or 'services are'uspect because the'espondentsare not reepxired Co Jay these amounts. *'' Dd. 'oodburyused a regression analysis to measure the extent'to'hich

the operators'nsw'ers corresponded to their'ctual
choices.'" Using data supplied Sy Bortz, and programming

information provided by Dr. Besen, Dr. Woodbury determined the
correlation between the r'espon'dent's hypothetical budget and'he
share of programming for the type of distant signals 'actually
carried."'r. Woodbury's analysis used the hypothesis that
Bortz respondents who gave a high allocation for a'pdogiami tpp0
would carry a proportionately greater amount of that programming

than would respondents who had given the same program tel a~

small allocation.*" For thI y4ads 1990 to '1992, Dr. Woodbury

found only three of the 13 analysles he performed had any

statistical significance.~" '&. Qoddbtxry thus concluded there
is no relationship between how'op'erators'sa'y they would allocate
distant signal programming and'the choices they actually
made *"

 
Dr. Alan M. Rubin, Professor, School of Communioations

Studies, Kent State Univeksijtyi w'es another witness fear 'the

Program Suppliers. He teati'fi4d concerning the difficulties he

perceived in the Bortz sleeps programming'ategoz'ie$.*'A'
an example, Dr. Rubin noted that PTV includes documentar'ieh,

nature programs, news and 'public laffai'rs, syndicated &erick alnd'ovies.*"

Yet, in the Bozttz'ays, these'r'e all'ncompassed
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by the "pBS" category. Another example involves station-produced
programming which typically includes public affairs talk shows,
children's programs, news magazine and interview shows, sports,
documentaries and specials. However, many of these same types of
programs are syndicated shows and are thus in another
category.*" Because of these "category" problems, Dr. Rubin
believed there is no consistency in the values assigned by the
cable operators in response to the Bortz surveys."'r. Rubin
also criticized (1) the fact that many of the respondents were
someone other than the general manager or programming director of
the cable system,"'2) the fact that. the interviews were
conducted over the telephone rather than face-to-face,* and

(3) the use of a "budgeting exercise" rather than asking the
respondents to assign a point total or dollar amount to each
category independent of the others.*"

Dr. Rubin disagrees with Bortz'pinion that "value" is
measured by the cable system's ability to attract and retain
subscribers. Rather, in Dr. Rubin's opinion, the primary reasons
people subscribe to cable television are,(1) better reception,
(2) greater program variety, and (3) more movies. 'r. Rubin
also testified that it. is the judgment of the subscribers rather
than the cable operators that matters. Dr. Rubin believes that
if you ignore audience preferences you will go out of business.
In a similar vein, Dr. Rubin criticized the Bortz surveys because
they do not measure the opinions of the subscribers
themselves.'"
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Dr. Gary Ford, professor of marketing at The American

University, testified as a witne'ss'or the Canadians.*~'n Dr.
Ford's opinion, the Bortz surv'eys have such substantive
methodological flaws they'e not provide value results regarding
the value of programming.*" Zt is not possible for the survey
respondents to validly answer the key ¹Question No. 4¹'hen it
requires them to aggregate all nen-network programming into
programming categories which are'shown in different amounts on

different signals while simulthnhou'sip exc'luding the network
programming that falls into 'those same categories. 'n 'xamplegiven by Dr. Ford is'he following: Assume 'a broad'cast
station which includes major league baseball and basketball', as'ellas movies from the station's own library, other movies',

syndicated shows, news and public affairs, and a Can'adlai program
that has international sports as well as major league baseball'nd

National Hockey League games.*" The survey respondent,'uring

the course of a phone'dnv'er4atioh, is expected 'to'eig'h
and evaluate al) this different programming in a short 'time'eriod.

According to Dr. Ford,'his is not possible.
Dr. John E. Calfee, also 'a witness for the Canadians, 'estifiedthat the Bortz surge) iIs 6nsuited to assessing the

demand for a niche product'uch as Canadian programming.

Dr. Richard Ducey, a witn'ess for'he NAB, did not,'ee 'any

usefulness in comparing a co&pl'et'hannel i.e., Canadian or PTV

to a programming category on ,'another'hannel. Such a comparison
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is not, a very good measure and does not, have good construct
validity.*'~

PARTZES~ ARGUMENTS AS TO SZGNZFZCANCE OF THE BORTZ SURVEXS

The claimants other than Program Suppliers and the Canadians
contend the Bortz surveys should be the starting point for the
Panel's awards because the survey was designed to and does
measure relative marketplace value.'~ Some claimants note it
was the perceptions of the cable operators about the value of
distant signals which drove their decisions and generated the
monies contained in the royalty fund. It is also argued that the
Bortz surveys are better suited to addressing real-world
considerations, taking into account, a host of factors beyond
simple viewing data.*" These claimants further argue if the
simulated marketplace involves copyright holders being forced to
sell, leaving only the relative price for each category at issue,
the record establishes that the "supply" side need not be
considered.'s Much testified, in forced sale situations,
value is determined by the economic attributes of the asset and
not the motivations of the particular seller.*'* Program
Suppliers respond that the "forced sale" analogy does not work
for three reasons: first, it. is the antithesis of free market
conditions because it does not involve willing buyers and
sellers; second, although the royalty fund is a fixed amount, a
relative value determination is not, limited by the dollar amount
of the royalty fund; and third, courts have held that an
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"unwillin9~ seller'"'ctions 'mu~~t be ci~nsidered in settin9/ a fair
market

value."'he

Bortz-proponents further argue that "value and viewing
can move in opposite directions," noting thait although t'e
average hourly ratings for network sports programming declined,
the value of sports programming, as measured by rights fees,
skyrocketed."'s

to the validity of the surveys, the Bortz proponent=s
contend the surveys were caiefully'constructed and properly
executed. They say no new ~uklstant'.ial criticisms of She'i)rvey
were raised in this proceedi'.ng.' Program Suppliers respond by
clai.ming that "old" criticisms have never .been recti.fied,."'he

Bortz advocates further contend that advertising is of
minor importance in the cable mar.ketplace, representing &nly 5%'f

cable operator's revenues'."~ 'Consequently, cable operators
rely on market research similar to the Bortz surveys t6 aIake
decisions."'rogram Suppliers 're'spond that the Bortz surveys
have never been utilized other than for purposes of the
distribution of these royalties and that the research referred. to
concerns subscribers rather than operators."'he goal o.'E 6
cable system operator is not to attract the, largest numine'r 6f 'ubscribers,,but to maximize cash flow. This is so even over
maximizing profits.

PTV"s proposed Bortz "adjustments" will be considered in the
secti.on below addressing P'IV's 'claim.
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The Program Suppliers also have a multitude of criticisms
directed at the Bortz survey. They contend:

— it relies on "subjective impressions that have no anchor
in reality;""'The other claimants respond, in part, that, the
Bortz survey is not a mere attitudinal survey; that. it measures
the relative value of components of distant. signals that the
cable operators have already purchased.)*"

— it uses a "fixed" program budget;*'* (In response, the
Bortz proponents note that Program Suppliers complained about
this in the '89 proceeding, but the Tribunal gave no weight to
the objection."'

it makes no attempt to compare the respondents'ctual
distant signal carriage behavior with their relative value
answers to see if their opinions matched actual behaviorl"'In
response, the Bortz advocates point out, that Program Suppliers'itness,

Dr. Frankel, is not an expert on the cable industry, was
unaware of the various factors which could cause a particular
system's answers to change from year to year and thus did not
control for any of them."4 Program Suppliers say this is
contrary to the consistency contention: that the Bortz results
have remained stable over time despite changes in the
industry.*

— it does not consider free, open market negotiation and
does not consider the seller's side; (Other claimants point out
Much and Drs. Salinger and Scheffman all testified that supply-
side considerations are not appropriate for the Panel's task.*"
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The Devotionals also contend the Bortz surveys were "likely" to
have taken into account any "supply side" considerations, since
the respondents were likely to be aware of 'Che values of program

iIi

in other markets, and to take that, into consideration when

responding to the key question.)"'t

does not measure the opinions of the subscribe'rs'hemselves

the categories aire not sufficiently precise.'"
Zn response to the various criticisms of the Boxtz surveys

offered by Dr. Rubin, other's respond that Dr. Rubin offered no

quantificaiCion for any of his complai.nts; that Dr. Rubin's
complaint about the use of a con'stant sum scale was made and

rejected in the 89 proceeding; and, in response to the 'complaint

about the identity of the respondents, note that Bortt testified
thaC marketing managers were among the people at the Cable'ys'Cems

mo. t responsible for program budgeting decisions."'rogram

Suppliers emphasize Dr. Woodbury"s analysisI whi'ch'hows

no correlation between t'e Blurt'z respondents and the'actual
behavior of the cable operatox's.'" 'ther claimants re'spend

that Dr. Woodbury's very premise — that viewing or hours shares
ought to correlate withe value — is wrong. Therefore, the
analysis cannot shed any light oh t!he'alidity of the Bortz
surveys.'"'rogram Suppliex's say this mischaracterizeS the
analysis which, in fact, measured whether the Bortz respondents
who gave a high value to sport's retransmitted a higher amount of

spots programmi.ng than respon'dents who gave a low val'ue'."~
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Program Suppliers also point. out that the ability of the
Bortz respondents to accurately recall their perceptions of
relative value is called into question by the fact. that one-fifth
of the respondents to the 1991 survey failed to notice that they
were given the wrong distant signal carriage complement because a
signal had been

omitted."'rogram

Suppliers dispute the Bortz proponents'ssertion
that the economics of the cable business is all about. how to gain
subscribers and keep them. According to Program Suppliers,
almost all witnesses agreed that the economics of the business is
about maximizing profits, with the attraction and retention of
subscribers being a "subsidiary goal."*" Bortz addresses, at
best, only this subsidiary goal. The other claimants respond
that all of the ways cited by the Program Suppliers to maximize
profi ts depend upon the number of subscribers that the system
a"-. acts and that no expert criticized the Bortz surveys on this
basis."" They also point out the cable operator witnesses who

aarced with the importance of attracting and retaining cable

subscribers."'rogram

Suppliers further contend "consistency" of results
year after year does not show "validity" and that. neither Bortz
nor he survey proponents has undertaken a test to determine
whether and to what extent the Bortz responses match actual
behavior. Thus, according to Program Suppliers, it is impossible
to determine how closely the opinions would reflect fair market
value in actual purchase decisions. 'ther claimants respond
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that numerous experts from a variety of disciplines testified
that the Bortz results did have predictive validity and were a

good estimate of marketplac'.e value. They also note that: because

iI)

cable operators purchase signals rather than programs'r
categories of programs, there'4 no distant signal purchase
behavior that anyone could compare with the survey results."'he

Canadians argue "numerous" experts testified the survey
was simply too blunt and too flawed to measure the va1.ue o'

Canadian programming. (bteasuring Canadian value through the
Bortz study is likened to weighing a T-shirt on a bathroom
scale.)'"'hey suggest this point is'Cnfirmed by the'estimonyof Bortz himself who stated that he believed h'is'stimates

were good if they wkre within 2-4 percentage, pbihts'.
According to the Canadians,'gi'ven t.he fact that their shares in
the Bortz . urveys are 0.54 dr less,'nd'their claim is for less
than 2%, the Bortz survey was simply unable to measure the
Canadians'hare."'*

The Canadians also claim the Bortz results are directly'ontradicted

.by the royalty 'da'ta'wh'ich shows that cable operators
actually spend about 24 of bas9.c fu'nd royalties to carry Canadian
stations while Bortz predicts the operators would have'g'&en't

between 0% and 0.6% of their budgets for all of the pr6gr'ammi6g'n
Canadian stations., 'SC rchsgon@s by noting there is little

difference: under the Bortd s&zHey', 0'.he'anadians would be
entitled to "perhaps as much" as 0.6% of the total royalty yool
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while, under the Canadians'wn approach, they might be entitled
to as little as 0.64 of the total royalty

pool."'BSERVATIONS

CONCERNING THE BORTZ SURVEY

The critical significance of the Bortz surveys is the
essential question it poses to cable system operators, that is:
What is the relative value of the type of programming actually
broadcast in terms of attracting and retaining subscribers? That
is largely the question the Panel poses when it constructs a
simulated market. Further, the question asks the cable system
operator to consider the same categories we are presented here in
the form of claimant groups — that is, sports, movies, and the
others. That is also what the Panel must. do. The question then
asks the cable system operator what percentage of a fixed dollar
amount, "...would you spend for each type of programming?" That
question does not take into account the "supply" side of the
supply and demand equation in an open market. The question
should ask what would the cable system operator have to and be
willing to spend. While the operator may be willing to spend a
certain amount of its budget for a given category of programming,
the market supply may be at odds with what the operator is
willing to spend. While this is a significant limitation on our
acceptance of the Bortz survey, it is nonetheless focused more
directly than any other evidence to the issue presented:
relative market value.
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There are two other limitations of the Bortz surveys. 'he'irstinvolves its execution, iwhach considerably affects the
Panel's confidence. In a telephone interview of approkimatalg
ten minutes, the cable system operators were asked to configure a

market that does not comport w'ith the way programming is handl'ed'n

their every day business. That is, they were not asked to
decide the value of a distant signal station (which they had made

an affirmative decision to carry or.not carry) but rather'e
decide the value of individual coiponents of different stations
and then aggregate them in a manner they had never seen and,'h a

relatively few minutes, assign' 'value to each of those
categories. Zronically, whA they did ih ten minutes i's &hat'hisPanel is being asked to do after considering hundr'ed@ of'oursof testimony, L2,000 pageos 'of'transcripts and hundredsi of
pages of briefs. Second, th'is'wa's h, surVey of attitudes rather
than a survey of conduct. Without contradiction, all of the
witnesses say that it is far'ett'er to surv'ey conduct.

In conclusion, the Bortz survey is well designed and attempts
to ask the right question, but 'does 'not ~ice do so. 'owever,
even if it did so, it still is constrained by the inherent
limitation that it is a study of athitudes. conducting~ a ~sudvky'n

such a short time, and asking the oper'ators to categlrilzel
prochramming in an unfamiliar way, precedes its acceptance m
toto. Considered as a whole, the Panel nonetheless finds 'the
Bortz survey highly valuable'6 d4termining market value. '
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D. THE BESEN STUDY AS EVIDENCE OF NARKET VALUE

Zn further support. of their claim, Program Suppliers
presented an econometric study by Dr. Stanley Besen, Vice
President of Charles River Associates. The study employed a
multiple regression analysis to estimate the relative value to
cable operators of each program category carried on distant
signals (excluding PTV and the Canadians for which there were
insufficient data). This was estimated by a "hedonic" analysis
measuring the correlation between changes in compulsory license
royalty fees paid by cable systems and changes in viewing hours
for each program category carried by those systems. Treating
royalty payment changes as reflecting the marginal value of
distant signal programming to cable operators net of associated
revenues and other costs, the Besen study examined percentage
changes in those payments arising from actual cable operator
decisions to add, drop, or swap distant signals between any two
successive six-month accounting periods from 1988 to 1992.

Those royalty payment. changes were then correlated with
percentage changes during the same successive periods in the
total number of viewing hours for each program category carried
by the particular cable systems, based on data from Nielsen's
diary-based viewing studies provided by the Program Suppliers.
To take differences in day-part values into account within each
program category, the viewing hours were weighted by their
proportionate shares of Nielsen national viewing data for each
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category.'~ Available data initially permitted 423
i 

observations, which, after filtering for various data problems,,
were reduced to 208 observations for 171 individual cab:Le

systems., observations, were limited to instances in which a cable
system both dropped and added one or'more di.stant signals, in
order to highlight the effects of programming cha«nges'n royalty
payments."'he

correlation coefficients produced by this analysis,
expressed in fractions of 1.0 in which 1.0 equals absolute
correlation, were transformed into percentage shares of relative
value by moving the decimal point (equivalent to multi.plyingby'00).

Zn statisti.cal terms, Dr. Besen's analy is had an
explanatory power of .30 which meals that distant sigkal
programming changes explainkd 30~ df 'ro)'ral'ty payment changes."'he

remaining 70 percent wer'e attributable to other factors not
measured,.

Dr. Besen's basic equation estimated negative coefficients
(less than zero correlation) for both local station-prlodikce'd
(NAB) and devoti,on,al programls,'ith'nly the moviesfseries re.ult
statistically different from zero. The resulting relati+e 'sh~6re's

were:

~~~~yte~o~
Movies/Series

Sports

e

86.34

7 ~ 7~o

Ni& -1.40
Devotional -0.254
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Dr. Besen preferred to rely on those results..'evertheless,
as an alternative he adjusted those results to assume that the
coefficients for local and devotional programming were positive,
by utilizing for those two categories the coefficients at the
upper bounds of their confidence intervals, and then scaling theresulting positive coefficients to add up to 100 percent.' Asadjusted, the estimated shares for each of the program categories
were as follows:

~oorem catecorv
Movies/Serxes

Sports
NAB

Devotional

Share~
86 ~ 34

7.74

-1.44

0.254

These results were substantially similar to those of the
Nielsen study presented by Program Suppliers'n this proceeding,
a consequence which Dr. Besen termed "coincidental" since he hadnever seen the Nielsen numbers.' Program Suppliers describethe Besen study as presenting, for the first time, an analysis ofactual cable operator behavior in contrast to attitudinal surveyslacking predictive validity.

The Besen study was criticized on numerous conceptual and
methodological grounds by four economists presented bjj other
parties: Dr. Robert Ceandall, Senior Fellow in Economic Studies,the Brookings Znstitution (JSC)y Dr. Michael Salinger
(Devotionals): Dr. Scheffman (PTv); and Dr. George Schink, formersenior vice'president, Nharton Econometric Forecasting Associates
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~ ~Group and now principal of the Law and Economics Consulting Group

(NAB). We summarize here only their'ajo'r criticisms, together
with Program Suppliers'eeponses.'ll

four opposing experts observed that in utilizing viewing

hours as the measure of progr'am',value to cable operators, the

Besen study foreordained its teSu1ts', measuring no more than an

estimate of each program category',s share of viewer weighted

hours."'r. Besen acknowledged that his analysis treated,'iewing

as a measure of value'5 tahe cable opezator.*" Dr.

Salinger testified that the Besen study failed to excl~ ude ~the

null hypothesis that percentage, changes in total hours explained

royalty changes equally as well as programming composition,

changes.'" He found that theisamei 30% explanatory power

resulted no matter what categories the:signal may be divided~

into,"'ecause the study was merely a complicated way to
establish each category's share of viewer weighted hours."I'n

response to these criticisms and to the related skepticism of
the other parties concerning the "coincidental" similhrity~

between the Besen results and'the heter'-based Nielsen study

results, Program Suppliers pointed out that Dr. Besen'hadno'ccessto the current Nielsen meter study. Dr. Besen relied on

Nielsen dierv. data (not presented here), and there was no

evidence that Nielsen diary data results were closely'linked ,'to,

the Besen
results.'everal

criticisms concerned the Besen study's omission,of'riticalvariables such as changes in cable network programming
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and in available broadcast programming, the availability of

premium channels, local economic and demographic conditions, the

influence of the distant, signal schedule on royalty rates, and

channel constraints.'" Dr. Schink referred to these omissions

as "model misspecification." Dr. Besen conceded that, he did not

perform a true hedonic analysis which would have required
consideration of such other factors.'" Dr. Besen himself had

criticized a regression analysis submitted by JSC in the 1979

proceeding for omitting critical variables, and the Tribunal had

given no weight to that study."'rogram Suppliers responded

that such other factors change only slowly over time and that it
is unlikely that such factors would significantly affect. royalty
payment changes in the six-month periods examined by Dr. Besen.

Further, any such changes would most. likely be excluded from the

Besen analysis by the filters that. eliminated observations

involving very large changes in monthly subscriber rates or

royalty payments. The Besen study was not designed to explain

the effects of all factors that, might change royalties, only the

effects of programming changes for which'he study reported an

explanatory power,of no more than 30.."'
third set. of criticisms was that, Dr. Besen's samples, of

both distant, signals and cable systems, were nonrandom and not.

representative. The 208 observations over five years averaged

only 21 changes in each six-month accounting period, and 36: of

those changes could be accounted for by the addition or deletion

of just three superstations: WTBS, WWOR, or WGN.'" Sample
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sensitivity was demonstrated by the inconsistency. of: the 'Be'sea

results across subsamples. Dr. Crandal'l testified that
considering only observations in the Besen .sample in which a

distant signal was added, the relative value estimates'of Besen's

basic equation were reversed, with the sports share jumpi'ng'ry
7.74 to 54.8% and the movies/series share dropping from 86.34 to
-21.74.'" Dr. Besen found this result shocking and

unbelievable.'" Zn addition, Dr. Crandall found that the'esen
equation had only two significant coefficients: sports for
systems adding signals and movies/series for systems dropping

signals.'" The use of the diary-based viewing studies ,'alamo',was'aid
by NAB to bias the Besen results in favor of movies and

syndicated programming, and against station-produced: programs, by

reliance on a sample that included virtually all independent

stations carried as distant signals but only half of. the network-

affiliated stations, as previously found by the Tribunal.'"
Dr. Besen's exclusion from the sample of observations in which

added signals carried program categories that had not previously

been carried at all, such as religious programs in five or six

instances, while perhaps technically necessary in Besen's

methodology to avoid an unmeasurable infinite percentage
increase,'lso were said to make the Besen results
unreliable."'rogram Suppliers'esponse to Dr. Crandall was

that transforming the coefficients in Crandall's adds-only

subsample analysis, by assuming negative coefficients to be zero

and weighting the sports coefficients by the number of



observations for each subset of sports, yielded results similar
to Dr. Besen's.*'* (ZSC responds that Program Suppliers have
not explained what such "transforming" and weighting of Dr.
Crandall's coefficients means, and that, no expert evidence
supported such an adjustment of Dr. Crandall's analysis."') No

bias arose from Dr. Besen's use of diary-based viewing data,
because the bias claim rests on the overall composition of all
stations in the Nielsen diary study while Dr. Besen used viewing
results only on an individual station level. Dr. Schink
testified that a random sample is not, necessary for an analysis
such as Besen's unless there is insufficient variation in the
attributes within the sample,"'ut no witness indicated that
the Besen sample lacked sufficient. variation. Nor did any
economist challenge Dr. Besen's professionally routine exclusion
of observations that would have resulted in infinite percentage
changes.**'r.

Schink testified that the Besen study suffers from an

analytical defect called "multicollinearity," which compounds the
model misspecification problems arising from omission of
significant. variables. Multicollinearity results when strong
correlations exist among the explanatory variables in the
regression model. This defect makes it essentially impossible to
estimate accurately the coefficients in the Besen model, thereby
rendering inaccurate Dr. Besen's estimates of the relative value
shares.*" Dr. Besen did not test for multicollinearity,
although he agreed that one sign of multicollinearity is a
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program category having a negative coefficient when it is
expected to be positive."'r. Besen's preferred basic

equation showed negative coefficients for NAB and Devotionals and

a statistically insignificant correlation for JSC, indicating
that the only distant signal progra'mming of value to cable

operators was the "movies and series"'ategory, a result'hich
Dr. Schink : aid "makes .no sense"'and Devotionals called
"absurd.""" Zn Dr. Besen's analysis there is a relatively
strong correlation between the percentage changes in

movies/series and the percentage changes in local programming

hour , and a weaker correlation among, the percentage changes 'in'evotional,sports and movies/series programming hours.'" Dr'.

Schink concluded that con. idering the omission of critical

' 
variables, the low explanatory power of only 30: and the reduced

reliabili'Cy of coefficients due to multicollinearity, thA Besen

study "should .literally be disregarded."'" When Dr. Schimk

applied a method called "principal components" regressioh
analysis &Co correct for the multicollinearity in the Besen study,
the following estimated relative value shares resulted:

~g (~a.ecCio~r

Movies/Series

Sports

Devotional

~~eel,
43.384

31.28~~

1.3.'75~5

1,1.598
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These results are comparable to those of the Bortz study.***

This correction does not "cure" the multicollinearity, which
would require time-consuming and expensive collection of
additional data that does not have multicollinearity problems,
but it reflects results having the lowest volatility in the
estimated model coefficients.*** Program Suppliers respond that
multicollinearity was not clearly demonstrated by four rule-of-
thumb tests performed by Dr. Schink but only by the formal
signal-to-noise test which is a "very tight

test."'*'BSERVATIONS

CONCERNING THE BESEN STUDY

The Panel finds all of the critiques of the Besen study to
be telling, to one degree or another. In particular, the Panel
finds that utilization of Nielsen viewing hours as the measure of
program value to cable. operators inevitably forecasted the
outcome of Dr. Besen's study. Nielsen viewing hours were built
into Dr. Besen's equation even before weighting for those hours
further magnified their impact. While Nielsen's meter-based
results were not available to Dr. Besen, those results are highly
consistent with the 1989 diary-based results.'" It may

reasonably be presumed that the same is true of the more recent
diary data on which Dr. Besen did rely. More importantly, since
the criticism is not one of manipulation but one of conceptual
bias, which is not dependent upon awareness of the particular
Nielsen meter numbers, Program Suppliers'esponse does not
dilute the substance of this criticism. Moreover, the omission
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of significant variables was compounded by the degree *f
multicollinearity found by Dr. Schink, as illustrated h')y 'the

reverse resu.'Lts produced by Dr. Cranda'.Ll's adds-only subsam~ple

analysis and by the statistical signif.icance only of sports adds

and movies/series drops. The're'5 n'o evi'dence that more than six
months is required for changes 'Ln other important varialblhs t6
affect r oyalt y payments; the evidence ii s to the contrary. I'"

Dr. Salinger's evidence that Dr. Besen had failed ~ exclude the
null hypothesis and that any categorization of dis-..nt signal
programming would yield the sam@ 30% explanatory power was not,

contradicted by any expert analysis or evidence, nor was Dr..

Crandall's evidence that the Besen study is inconsistent acr'os's

subsamples. The negative coeffici'ents or statistically
insignificant results from DrL Beshn~s basic equation f'or'l.l 'laimantgroups other than movies/series are incongruous hnd 1'end

strength to Dr. Schink's finding of multicollinearity. DS.

Besen's adjustment in producing his alternative results was not
supported by any economic analysis'r r'at'ior'cal'e other than
avoidance of the negatLve coefficients. The national Nie.'Lsen

data, although ]cot employed i6 Gr. Bhsen's total hours 'egression,,were employed in Dr. Besen's weighting of individual
station results and thereby iritr'od4ced bias to the extent
previously found by the Trib~al. Fikrthe&ore, by its own terms
the Besen study leaves 704 of'di'stNt. signal programming changes

unexplained. The Panel finds that the ~Besen study adds no

reliable support to .'Program Suppliers'laim.
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E. ANALYSIS AND AWARD WITH EACH CLAIMANT~S ADDITIONAL EVIDENCE.

1. PROGRAM SUPPLIERS

In addition to the Nielsen and Besen studies, Program

Suppliers presented other evidence which they claim corroborates
the high value that would be placed on movies and syndicated
programming in a distant signal open market.

Program Suppliers point out that .the breadth of the
programming their claim encompasses is staggering, with over
30,000 feature films and 20,000 syndicated series available for
syndication.'" The over-100 claimants of all sizes which make

up the Program Suppliers category hold the copyrights to 7,500
different works that are encompassed in their claims for
royalties in this 1990-92 period.**'he programming covers the
entire gamut of storytelling, entertainment, news information,
documentary, and a host of other subjects including talk shows,
game shows and children's shows.*" This broad range shows why

these programs are valued on distant signal, both for mass appeal
and for niche programming.

Howard Green, Executive Vice President of Sales Operations
for Twentieth Television at Twentieth Century Pox, testifying for
the Program Suppliers, explained the history and significance of
syndication. Syndication refers to the licensing of programs on

a market-by-market basis.*" The syndication market has grown

as more and more independent stations became operational.
Independent stations do not have access to programs from the
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networks and therefore needed to obtain programs from other

sources, primarily "off-netwox,'k" seri.es."'or

a long time, syndicati.on was done on a straight cash

basis, meaning that a station pays a license fee directly to the
syndicator.*" The negotiations as to the fee revolve around

ratings and the stat:ions bear 'th'e risk that the program will be

successful."'n the mid-1980's, fir'st-run and barter
syndicati.on became more important. The change was due to the

growth of satellite dishes which'llowed the deli.very of programs

with advertisements :Lntegrated into them."'ther

witnesses explained that barter syndication means a

syndicator negotiates with a station over the amount of

advert:Lsi.ng t Lme that each will retai'n .'in a program."" A

syndic ator wi:Ll market the retained advertising time to national
advert.Lsers. The sale of this tim@ represents the only revenues

received by the syndicator under the barter system.'"

Jack Valenti, .President of the Motion Picture Association of
America,'" t e;tified that on almost any cable system in
America, you will:find the number of hours devoted to syndicated

programming overwhelms all other categories.'"'yndicated
programming has a great deal of value because of the resources
that are invested .into the production. That prog'rammi.ng requires
a blend of,imagination, talent and money that can bring to li.fe a

story idea,in a way that attracts viewers.'" production costs
are very high.,* The upfront cost for producing theatrical
feature films is also very high."" Despite the cost, most
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series fail. Only about, 1 in 20 series survives long enough in
either network or first run broadcasts to have a chance to recoup
those costs.*" Only 2 in 10 films break even after theatrical
runs."* The ones that do survive, however, have a proven track
record for attracting audiences that makes them valuable in
syndication.

The Program Suppliers note that in the 1989 proceeding, the
Tribunal reduced the award for syndicated series because
"although syndicated series had high totals in viewing, cable
operators do not. expect to have to pay that much for them.""'he

Program Suppliers presented the testimony of Henry
Saperstein, Chairman and CEO of UPA Productions of America, who

explained that some series and movies withstand the test of time
and are continually valuable. These are referred to as
"evergreen." That means that they continue to attract new

viewers year after year." They are often used to counter-
program major events such as the Super Bowl because they have
loyal, devoted audiences."'he programs are sold for what the
traffic will bear and what the traffic will bear is determined by
how many people in the market want, to buy it.

Within the syndicated category there are a number of
important. programming groups that, have appeal to particular
audiences. Science fiction and children's programming are two
examples. Another witness, Richard C. Thrall, Senior Vice
President, Operations and Administration, Multimedia
Entertainment, Inc.,"'xplained that first run programming,
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including talk shows, grew incr'easingly important during'he 'time~
period at issue.*" Talk show v'iewexs 'are avid viewers'."'istant

importation allowed these viewers to create 'theig own'virtualtalk show channels"

gaby

switching back and forth'td
channels that carry such programs'."4 'In'omparison toi the i

prices paid by TNT for a national'ights NBA package, on~which

the Tribunal relied in the 1989 prooeeding,"'he rights fee

paid for "Oprah" in 1991-92 was mbre t'han double ($630,916) the
rights fee paid for the NBA games'$307,500).*'* AccOrding to~

Thrall, advertising revenues .for talk shows grew free $1.2
billion in 1990 to $1.345 billion in 1992,:a higher growth rate
than was experienced in other a'reas 'of television advertising
revenues."* Further, during the period 1986 to 1992~,

syndicated advertising revenues doubled from $ 650 million to
$1.345

billion."'roaram

Sunaliers'rcruments
In addressing how this Panel can best "simulate the

marketplace" for the purpose of distributing the royalties at
issue here, Program Suppliers note that the basic cable network

market offers a model for how distant signal transactions would

be conducted in an open market."'he primary characteristic
of such a market would be that the purchase transaction f'r'rogrammingwould involve the copyright owner as seller and'he
distant signal as the buyer."'rogram Suppliers further argue

that in such a hypothetical open market the role of advertising'0
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revenues cannot be underestimated (advertising revenues account
for 60-65% of cable network revenues while distant. signals
receive 1004 of their revenues from advertising).*" Large
amounts of viewing are necessary to sustain the advertising
revenues and the Nielsen ratings data is the best measurement of
that viewing."'ence, according to Program Suppliers, the
Nielsen ratings should be the key determinant of value to this
Panel.

Program Suppliers also emphasize Sieber's testimony. He

stated that on WTBS, movies and series each account for
approximately 454 (or 904 combined) of .the schedule, while sports
made up only 5% of the time. According to Program Suppliers,
Sieber's testimony established that the rights fees for
syndicated series and movies were comparable or higher than the
rights fees for the Atlanta Braves and Hawks.*" The cost to
WTBS for sports and for syndicated programming which was actually
broadcast in 1990-92 was comparable. If value is equated with
programming costs, there would be comparable value on an hourly
basis between syndicated programming and sports. However,
because WTBS broadcast far more syndicated programs than sports
programming, the syndicated programming would have a greater
overall value. According to Sieber, the viewing-to-time ratio of
distant sports programming on WTBS was 1:1."'In 1989, the
Tribunal relied on JSC's viewing to time ratio of 10.5:1 in
crediting them for viewer intensity."') Program Suppliers also

81



point to Thrall's testimony regarding the growth in the ~first. run

syndication market during recent years.

The Program,Suppliers conclude 'that the award they have

requested is justified based on their evidence related tb Cable

operator purchase behavior, cable 0ub0cr!iber viewing HehIaviorI,

the vast array of syndicated progra~ing, the working 'of'he 'yndicationmarketplace, and the, tools used by the mos't tuidely

carried distant signal to achieve its

success."'II

~rcruments Iri Opposition To Pro r m Su e s'laim
Zn response to Program Suppliers'rgument that Che

buyer/seller in the simulated market would be distant signals and

copyright owners, other claimantS f'irst point out that'his i's

contrary t:o Congress'ntent in having the Panel substitutd for
direct negotiations between 'cable operators and copyri'ght

owners."'hey further note that in the cable network market,'hich

Program Suppliers contend is the appropriate "simulated

market," its evidence demonstrated that sports would receive

compensation thai i,s consistent with the Bortz results'nd 'ubstantiallyin excess of viewing."'lso

with reference to Plrogrdm

Suppliers'simulat'ed'arketplace"'rgument,

other, claimants respond that beka6sk

stations cannot obtain advertising revenues for distant Signal

viewership, a key step in the Program Suppliers'yllogism simply

is not true.'hey also point out'hat even if the Ptogram

Suppliers'heory is ~correct, Weir Nielsen study does'est '.'2
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provide a relevant type of viewing data. The gross tuning
percentages the Nielsen study reports are not national ratings,
which is what cable networks and barter syndicators would sell,
and they are not local market ratings, which is what cable
operators would sell.*"

The other claimants also contend Program Suppliers have not
shown, and cannot show, that advertising revenues and ratings
would be important, to cable operators. They argue the value of
programming to cable operators, in a simulated marketplace, would

be entirely different, than the value of programming to
advertisers."'hey contend it would be "legal error" to
allocate royalties based on advertising when the revenues and

concepts are both irrelevant to the retransmission of distant
signals."'he hypothetical negotiations between the distant
signal and cable operator, and between the distant signal and the
copyright owners, will be driven by whether the programming

benefits the cable operator in terms of attracting and retaining
subscribers.'"

Responding to Program Suppliers'eliance on the variety of

syndicated programs available, other claimants point out, the
record establishes that, much of the syndicated programs and

movies available to cable operators on distant signals duplicated
what was already available for free over-the-air in the cable
operator's market.*"

Analvsis of and Award to the Proaram Suanliers
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i 
Nielsen assigned a viewing share of 80 to 83% to Program

Suppliers for the three year period. The Bortz surveys alloCated

to this category 41.3 to 44.5%. The Tribunal in the L989

proceeding awarded 60% of the basic~ fund, to Program SupplierS.

Program Suppliers request an award of 80% from the basic fund.

While, as we indicated, 4e fiend the Nielsen viewing

statii.sties reasonably reliable, particularly for the larger
categories, we question the strength of the correlation between

viewi.ng and market, value. The corroborating evidence of the

viewi.ng statistics upon which the Pxogram Suppliexs rely is not

persuasiv . The evidence presented explains that the movi@ and

syndicated markets are difficult and perilous to investors.
However, the evidence presented does not x'espond to the

observations of the Tribunal in the 1989 proceeding th'at'lth'ough
movies and syndicated series command, high percentages of'i.ewing,
cable operators do not expect to pay much for them.'*'rogram

Suppliers'esponse that the programming is
"evergreen" and the audi.ence responds to i.t lacks pexsuasion.

First xun pz'ogramming, i.ncluding talk and. game shows, has

consi.derable value as is reflected in its rights fees and

advertising revenues. E[owevhr, ih *elation to other programming,

the Panel fi.nds that .it has not maintained its relativ'e market

position.
The most significant value of Program Suppliers is its

volume. The vast majority of distant,signal viewing iis in 'th'

Program Suppliers category. While the demand is high, the
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supply, as evidenced by the difficulty in the syndication market
and relatively low prices for most syndicated programming, is
more than sufficient. On a relative basis, we find circumstances
have changed for the Program Suppliers since the last proceeding.
The market. value of movies and syndicated series has receded in
comparison to other categories.

We allocate 554 of the basic fund to the Program Suppliers
for each of the three years, and an additional 0.550 for 199Q
because the Canadians have settled their claim for that year.
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2. JOINT SPORTS CLAIKNNTS

:Ln addition to it;s primary'vidence consisting of the Bortz

surveys, the JSC presented other evidence to support i.ts clai.m.

The JSC category includes more,than 200 clubs, colle'ges and'thletic

conferences that are eligible to recei.ve cable royal.ties
attr:ibutable t;o professional and',collegiate sports events.",*,

Included withi.n th.'is claim arei high profile sports such as Major

League Baseball, NBA basketball, NHL hockey, college football and

college basket:ball. The claims also encompasses other live
professional and collegiate,team,.sports, such as preseason NFL

footbal.l, professional soccer and minor league baseball.

All of Che programming of JSC is live and '"first-run,."',"',

Unlike a movie or syndicated series, which may be shown many

iII

different t,imes on di,fferent media (and thus compensatedi

repeatedly), t:here is only the si.ngle opportunity to be

compensated for a .Live sports telecast."'ames

Mooney, the former President and Chief Executive,

Officer of the Nat:ional Cable Television Association, testified
that the cable industry has conti.nued to support the compulsory,

license system "prima~rily to ensure continued access to the major

sports events televised by superstations and other distant~

signals."'" This i'.s because sports fans "form the bedrock of

the cable cust:orner base" and they are the single largest g5odp iof

cable subscribers."" Zt is a rule of thumb in the cable

industry that not all cable subscribers are sports fans, but,all
sports fans are cable subscribers.'"'ports fans are also
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intensely loyal."'hey identify personally with their sports
and while other subscribers may like non-sports programming, they
do not. regard the program as part of their persona."'he
cable industry is concerned that without the compulsory license,
subscribers would lose access to sports programming. The

compulsory license effectively permits retransmission of a team's
games outside of its home territory.*" Distant signal movies
and syndicated programming have become less important, to cable
because of the proliferation of independent television stations
and cable networks."'he only excep0ion is major league
sports

Tyrgve Nyhren is the president of the Providence Journal
Company which, until recently, was a multiple system operator
with approximately 800,000 subscribers.'" He testified that
the cable industry considered sports programming the most valu-
able programming on distant signals, during the years 1990-92,
far more valuable than movies and syndicated programming."'he

economics of the cable business is focused. on how to gain
subscribers and keep them."'he key to doing that is to have
a sufficient, amount of programming that. is enormously

appealing.'" Cable operators do not need distant signals for
movies and syndicated programming; there are numerous other
attractive sources."'ecause sports is live and perishable,
it has a deep appeal to subscribers who value sports."'ports
motivates people to sign up and to continue subscribing to
cable .'"
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Jerry Maglio, a former senior vice president of United

Artist.'able,, the nation's third largest multiple sy.'tern

operator, testified in a similar vein.' Maglio testified
that: "[T]he cable indust ry in 1990, 1991, and 1992 Valued the
sports programs on superstations and other d:istant signals m6re'ighly

than is reflected in the Tribunal's 1989 award~."'" He

further stated that the cable industry '"perceived sports
programming on distant signals as the most valuable distant
signal programming.,"'"* Further, movies and syndicated programs
from distant signal's do not geherat'e the type of .interest that
causes people to become or rhmhiri cable 'subscribers.,"* Naglio
explained that you can find movies and syndicated programming on

other cable signals, .but you cannot find a specific te'am with'

ioi

steady presentation of its games. People anticipated their teams
and were in the habit of being able to follow the fortunes of the
team. '"

The value that subscribkrk pla&e 'upon baseball and other'ports

programming also was discussed by Ken Burns, an'war'd-'inning

filmmaker. Burns te«~ti,fi'ed that Americans endow thei:r
sports games with a s:ignificance well beyond their literal 'mportance."According to Bur'ns', because of the intensity of
emotion that sports telecasts i'n general can provoke among the
viewing public, simply having a'ccess t'o a t:earn's telecasts has a

value in itself which cannot be gauged by counting the number of
minutes spent in front of thd t'elkvision set.'8



Bortz testified that he has been personally involved in
negotiations for the rights to sports programming and has

conducted a wide variety of research about the cable
industry."'he results of the surveys he conducted in 1990-92

are consistent with his experience in the industry."'he
value of distant, signal programming lies in its ability to
attract. and retain subscribers. Sports programming on distant
signals is considered by the cable industry to attract and retain
subscribers to a greater degree than any other type of distant.
signal non-network programming.'SC

notes the Tribunal in the 1989 proceeding found relevant
the license fees that. claimants received in free marketplace
transactions.'" Zn this regard, it relies on the testimony of
David Stern, the Commissioner of the NBA. He was responsible for
negotiating all of the NBA's cable television contracts as well
as broadcast television contracts and has been doing so since
1978."'tern described the license fees that the NBA received
from TNT for the three years involved, as well as the fees for
the last two litigated cases in 1983 and 1989. Those figures are
as follows:
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NBA NATIONAL CABLE
NETWORK RIGHTS FEES"'eason

1982-83
1983-84

1988-89
1989-90

1990-91
1991-92
1992-93

Numher of Games

100
100

81
81

80
80
80

Rights Pavments

$5,500,000
$5,500,000

$23,000,000
$27,000,000

$57,000,000
$66,000,000
$74,000,000

Other evidence presented by the JSC included a report'by'agan

Nedia Appraisals, Inc., which compared the market price'nd'uantityfor both JSC-type p&ograinming aid non-JSC progrkmmling dn'ablenetworks for 1990."* The study showed that in: the
subject years, cable networks spent'be'tween 24.N and 26.34 of
their budgets to acquire JSC-type programming and that
programming generated .4.34 to 4.84 of the cable networks'otal
viewing hours."'herefore, the ratio of cost to viewi'ng'or'hisprogramming is between 5.3:1 to 6.2:1."'etween 73.7S
and 75.1% of the cable networks'udgets was spent for non-sports
programming and the viewing was between 95.2% and 95.74,
producing a ratio of .77:1 to'79 1 Of 'co'st to viewing."''
The ilagan study further demonstxat'ed'hat'able networks paid
more o acquire just a few hundred'our's 'of'J8C-type programming,
than for thousands of hours of non-'SC-type of programming.'
Those figures are as follows:
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COMPARISON OF MARKET PRICE AND QUANTITY
FOR JSC AND NON-JSC PROGRAMMING —1990"'LB

on ESPN

NBA on TNT

NICK

FAM

LIFE

TNT (excl. NBA)

USA

Quantity

500 Hours

178 Hours

8,570 Hours

8,205 Hours

8,760 Hours

8,5S2 Hours

S,760 Hours

Market Price

$100 million

$57 million

$54 million

$37.5 million

$65 million

$ 148 million

$ 135 million

The Kagan report also shows that cable operators paid more
to acquire cable networks that featured JSC programming than they
did to acquire cable networks featuring other kinds of
programming. While you cannot directly translate this data into
shares of the royalty fund, since the programming on this group
of networks, taken as a whole, is not directly comparable in mix
or value to the programming on distant signals,'" nonetheless,
the data illustrate that cable operators paid consistently high
prices for cable networks featuring sports programming. The
expenditures are as follows:
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CABLE SYSTEM OPERATOR EXPENDITURES
ON CABLE NETWORKS

WITH AND WITHOUT JSC PROGRAMMING~

Cable
Network

ESPN
(Most JSC)

TNT
(Some JSC)

CNN + HN
(No JSC)

USA
(No JSC)

$284 mil.

$205 mil.

$145 mil.

$ 102 mil.

'$327 rhil.

'$232

mil.'154

mil.

$118 mil.

2

$350 mil.

$251 mil.

$167 mil.

S143 mil.

Other
11 Networks

All less than 'll less than' All less than
$70 mil $81 mil. $88 mil.

The carriage of super'stations and fees paid hy,superstations
have continued to grow. The'hree original superstations
accounted for 47% of the instances of 'carriage in 1989'. 'Their

share increased to 51.3$ in 1992.'*'ollectively, the~seveh

superstations went from 51.84 in '1989 'to'5.1% 'in'1992."*

WTBS, WGN, and WWOR accounted for 674 of the basic royalties in

1989 and 75% in 1992.'** Collectively, the seven superstations
accounted for 76.14 of the basic royalties in 1989 and, 80.1% in,
1992

During the years in qpxe4tion'he 'Atlanta Braves went from

last place to first place.'*'' Xn 1991,'he Braves came from 9$

games out of first place at the All-Star break to win the pennant'n
the last week of the season.'*'he Braves repeated in

1992.'*'hose games appeared an WTBS. On WGN, the Chicago
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Bulls won three consecutive NBA championships and featured
perhaps the most famous athlete in the world, Michael Jordan.'"

During this period, there was an increased availability of
movies and syndicated series on basic cable networks as opposed
to syndication. The number of cable networks expanded greatly
between 1989-92.'*'s an example, American Movie Classics had
a very limited reach in 1989 but, by 1992, it reached 43 million
households.'*'SA and Lifetime, cable networks, began
acquiring pre-broadcast syndication rights to major movie
packages in late 1989. These factors contributed to the
declining importance of distant signal'movies.".'oint

Snorts Claimants'rauments
JSC notes that in the 1989 proceeding, the Tribunal held

that the results of the Bortz survey were given substantial
weight where "corrobor'ating evidence" existed."* The record in
this proceeding, according to JSC, contains even more

corroboration of the high value of sports programming,
particularly the testimony of Mooney, Myhren and Maglio.'" On

the "viewer avidity" factor, JSC points to the testimony of Ken
Burns as well as the subscriber surveys conducted by NAB in the
1983 proceeding and the surveys of cable operators'iews
presented by JSC and the Canadian claimants.'"

License fees paid in market transactions provide additional
corroboration, according to JSC.'*'hose fees are five to six
times higher than one would expect if viewing measured value.
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Further, 'the financial data presented in this proceeding accounts

for t he "seller's perspective."'" In addition, the results of

the E(agan report would result in an award to JSC of 32-42% of~ the

royalty fund.""

The Tribunal has articulated a "changed circumstances'" rule

to justify a change in the amount of awards it, has made."'n
this regard,, JSC emphasizes the "re3.ative value" of sports

programming on distant signals has increased, and the relative
value of movies and ser:ies programming has declined.'*'n
support of this conclus;ion JSC points out that (1) superstations,

~Q&

all of which featured sports, were more unimportant to cable

operators in 1990-92 than in 1989, accounting for a la'rger 'ercentageof the instances of, carriage;, (2) the sports on

superstations was more attractive in 1990-92,than in 1985, thanks

to the Chicago Bulls championships and the Atlanta BraveS mov'e

from last place .in 1990 to first place in 1991 and 1992;'(3)

Program Suppliers'wn witnesses admitted the market for,

syndicated programming slumped between 1989 and 1990-92; and (4)

in 1990-92 cable operators had more'lternative sources for
movies and series than they did in 1989."

+~comments ~& Ogposi~to~~t '

Program Suppliers argue there is no valid comparison',

between the fees paid by TNT for national, exclusive rights t'o an

NBA package of games and JSC's entitlement to royalties. The

minimal royalty fees set by CongresS is a faot that limits 'all
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copyright owners.'" Stern's testimony as to the increased fees

for the NBA national package simply reflects that the number of

cable subscribers grew from 4 million in 1979 to over 60 million

in 1992."* JSC responds that the period of time cited by

Program Suppliers is misleading because, while NBA's rights fees

grew more than 2004 from 1989-90 to 1992-93, TNT's subscriber

base grew only 204."* Further, Program Suppliers argue, the
contract increases referred to by Stern involved either cable

networks or commercial broadcast networks; none relate to sports
carriage on television stations carried by distant signal. There

are major differences between a package of NBA games licensed to
a superstation and to a local station.

Program Suppliers further note the NBA master schedule for
the 1990-91 season shows that approximately 704 of the games were

available on regional cable sports networks and other local
stations. The NFL sells all its games to the networks."'he
NBA is the only sport to show a ratings increase during the

period from 1980 to 1990.

Program Suppliers also suggest. that the $ 900,000 per game

paid by TNT in 1992-93 does not present a realistic picture of

the fees paid by stations carried as distant signals. This is
demonstrated by the fact that WGN in 1989-90 paid an average of

$ 128,000 per game.'" JSC responds that Program Suppliers have

misleadingly compared the NBA's 1992-93 cable rights fees with

the NBA's 1989-90 broadcast rights fees and that it also
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improperly compares the $ 128,~000 per game fee paid by WGN in

1989-90 with the $ 900,000 per game fee paid by TNT in 3.992-93&

The 1989-90 per-game TNT fee ($ 33 3,000) was roughly twice the

1989-90 WGN per-game fee, reflecting the fact that TNT ha's about

iI)

twice the national carriage of WGN. JSC also notes that the only

data on cable network license fees is that which was provided by

JSC and that data shows Chat icable networks pay substantially'orefor JSC programming than syndicated programming on a~ per'ourbasis.""

According to the Program Suppliers, the proliferation of

regional sports networks has also reduced the value of distant
signal sport..."'SC responds that Program Suppliers f'ail to,'entionthe fact th«t the average subscriber had access to only

one regional sports network, that 'substantial numbers of games,

each year were available only~ on distant signal, and that
subscribers often had to pay a premium for regional sportS

networks while distant signals *ede available as part of the
basic package. As an example', whi„le'ne package of Chicago Bulls

games was available to about ttwo million subscribers on a

regional sports network, an entirely'ifferent package was

available to about 35 zillion hdudehblds only on WGN as a, distant
signal.'"'n

response to JSC's evidenc@ regarding the growth of

superstations, Program Suppli'ers point out that only WTBS, and WGN

had increases while the other sup@rstations declined."'here
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are a total of.59 flagship stations associated with professional
sports teams. It would be fairly uncommon for a person who is
far away geographically from a particular professional sports
team to have a specific interest. in that, professional sports
team. This is borne out by the relatively low carriage of flag-
ship stations other than WTBS and WGN outside of their own region
or an adjacent. region. A sports program is typically of regional
interest. Regional sports programming on the regional sports
networks is generally available throughout the country.
Responding, JSC points out, that cable operators allocated two-
thirds of their royalty payments to WGN and WTBS, and these two
signals featured more sports programming than any other distant.
signal. According to JSC, the fact that, WGN and WTBS were also
the two stations with the largest increases in carriage and basic
royalties confirms the importance of sports programming.'esponding

to JSC's "changed circumstances" argument,
Program Suppliers note the fee generated data do not show a jump
for sports.'" They also note the "superstation" evidence does
not prove anything because they are not the only sports flagship
stations or the only distant. signals that carry sports
programming. It is thus impossible to make comparisons between
sports and non-sports distant, signals from this data.'"

Responding to the fact that, non-superstations have
"clustered" in the geographic regions where the teams they
carried are likely to enjoy their greatest popularity, Program
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Suppliers point out that the regional distant carriag»'f 'sp&'&rts

competes against regional sports networks. The Cubs, for
example, have a regional television station network on which Cubs

games are available throughout the Midwest. to approximately 3

mill:ion cable subscri.bers from a local station,, not from WGN as'

distant signal.'-"

Program Suppliers further contend that the prices paid by

networks for programming does not offer a good indicator'f the
relative value of programming to cable operators and

subscribers.'" A table presented by ZSC, whi.ch sets f'orth'such

prices, suggests that the 178 hours'f NBA on TNT would Ibe worth

more to cable operators and subscribers than either ale IPakily

Channel or Nickelodeon. Acc'ording to Pr'ogram Supplier's,'hese
"implausible results" highli'ght tha't the amount, paid ftor

programming by cable networks is, at best, a starting point."'

Nielsen assigned a viewing share of 6-7c to JSC f'or'he'hreeyear period. The Bortz surveys allocated to this category
36.3 to 38.8%. The Tribunal i6 tthe 1489 proceeding aw'arded 23.8%

of the basic fund to ZSC. JSC requests an award of 31 to 35&

from the basic fund.

Zn addi.tion to the evid4nke regarding'he Bortz survey's,'he
JSC has provided corroborative evidr nce of the increased value of

its programming. Much of ZSC's evidence and arguments relates to
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the price of programming on cable networks. However, there is a

major distinction between the sports programming on distant
signal and that shown on the cable networks. Atlanta's WTBS is
the largest of the superstations, provides 45. of the basic fund

royalties, and broadcasts games of the Atlanta sports teams.

WGN, the second largest of the superstations, provides 204 of the
royalties and broadcasts Chicago professional teams. In

addition, WTBS broadcasts Southeast. Conference football. All the
programming on these superstations and the other independent

stations is essentially local programming and its value derives
from the fans in those regions. The cable networks are national
in scope and command more national attention than distant
signals. The programming of these superstations does not compare

to the more broadly based programming on cable networks. Also,

some of the more heavily watched NBA and NCAA basketball games,

the playoffs, are not on distant. signals but rather on broadcast
network stations.

There is little doubt that, JSC is far more important than

its viewing numbers would indicate. The question rather is, how

much more important. How much would cable systems have to pay

for the 6-7~ of viewing as reported by Nielsen? JSC uses a

viewing statistic of 4.3 to 4.84 of JSC-type programming on cable

networks. JSC contends that, in relevant open market

transactions, JSC's programming on TNT and ESPN sold for five to
six times its viewing value, which JSC contends translates to 32-

99



42: of the royalty fund., These statistics are direot evidence of

supply and demand, supplemenpir]g,the E)ortz surveys. JSC

programming is presented in very desirable time slots that make

it more appealing to sports fans who are more loyal viewers than

most television viewers.

We believe circumstances have changed in favor of JSC. The

evidence shows an intense viewer interest in and desire for
distant signal JSC programming and that the cost for that
programming has increased. Considering all of the evidence, &]'SC

has demon. trated that the market value of its programminO has'ncreasedand:its relative market value has also increased 'since

1989.

We allocate 29.504 of the basic fund to JSC for each of the
three years, and an additional 0.30-; for 1990 because the

Canadians have settled their claim for that year.
IIi
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3. NATIONAL ASSOCIATION OF BROADCASTERS

By the definition previously given, NAB holds the copyrights
for programs that are produced by or for a U.S. commercial

television station and broadcast, only by that one station.
Broadcast television stations produce a great variety of shows.
This is illustrated by station KTVU which, during the years at
issue, produced a weekly public affairs talk show, a weekly busi-
ness/finance show, a sports highlights program, a coach's show,

parade coverage, sports specials, a funniest, home video program,
documentaries, a health and exercise special, a celebrity
interview program, a holiday cooking show, an interview special
with combat jet pilots, a report on Gulf War soldiers at
Christmastime, and a special on the importance of staying in
school, together with a number of news programs, including a

daily 10 P.M. newscast, weekday morning and noon.newscasts, and

weekend news.'" Many stations produce programs educational in
nature, some designed specifically for children. KTVU also sells
news footage for national broadcast to CNN or the national
broadcast networks."'ome of KTVU's station-produced programs
went into syndication.'" NTBS, by far the most widely carried
superstation, and .the only station programmed to be a national
rather than a local station, produced a number of programs that
would be of interest to viewers all over the country.'"

Dr. Richard Ducey was presented as a witness by NAB. Dr.

Ducey testified that the news and informational programming on
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the Cable News. Network ("CNN") was similar in nature to station-
produced programming.'" CNN is l.icensed to cable operators for
a monthly per subscriber fee. In 1990-92, CNN charged cable
operators fees of ',j0.32, ~&0.33 and $ 0.35 per subscriber per
month, respectively."" Using the l.icense fees pa.id for CNN in
199'2, Dr,. D~ucey calculated the fol:Lowing estimated 'royalty
shares for station-produced prOgramming

1990 14 '5~o

1991 17.04

1992 8 ~o&i2

ln accordance with the Tribunal's 1989 statement that it
awarded shares h:Lgher than viewing percentages to claimant groups
which had shown viewer intensit:y,"'AB presented testimony'egarding

subscribers'egative r'eactions when cable systems drop
or "hreaten to drop dist:ant Signals,', specifically the heIs and

other programming produced by the station.
Dr. Ducey also test;ified that hig'h viewer avidity for

sta" ion-produced programming'is alsc') reflected in a comparison of
sub cri.ber valuat:ion meaisureS with aseasures of distant'ign'al'iewing.""

Dr.. Diuciey compared certain quantiCative eviddnch
which was present'.ed in the 1983 proceeding: the Nielsen view:Lng

s-udy and the ELF', cable subscriber survey."'he 1983 Nielsen
study, as projected, showed that, 7.244 of subscribers'istant
signal viewing was to station-produced programming." Dr.

Ducey compared that figure to the 1983 ETNA cable subscriber
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survey which asked cable subscribers for a constant-sum valuation
of distant signal program types. The survey reported that the
relative value cable subscribers assigned to station-produced
programming was over twice as much — 17.14.'" By contrast,
syndicated series had a higher Nielsen percentage than the
relative value assigned in the subscriber survey (51.874 of
viewing and 15.84 of value)."

Beta Research Corporation's 1992 survey of cable subscribers
placed CNN at or near the top for the "valuation" and
"satisfaction" questions and consistently above the mostly
entertainment-programming networks of USA, TNT and
Nickelodeon."'or the same year, CNN ranked seventh in terms
of average total day ratings, below USA, TNT and Nickelodeon.'"

NAB contends direct evidence of cable subscriber avidity for
station-produced programming is contained in the Opinion Research
Corporation survey ("the ORC study"), commissioned by WTBS in
1991 ~ "'he ORC study asked a sample of cable subscribers who
received NTBS to rank a list of 63 programming attributes."*
Over 1,200 subscribers completed the surveys." The attributes
of "keep you informed through newsbreaks," "programs that make
you think," and "late night news" all ranked near the top in the
subscribers'anking of programming attributes.'" NAB notes
these attributes describe station-produced news and public
affairs programming.
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Dr. Ducey also testified about two areas of indep'enden't

communications research that he says further demonstrate'ubscribers

have avidity for news and other station-produced

programming."-'' The first area is'he field of "uses and

gratif'Lcations" research. Research has shown that motives for.

watching television programming can be grouped int o the

categories of (1) i.nstrumental,, and (2) ritualized.'"'nstrumental

viewing is associated with aci ive, goal dirdcthd,'nd

content-oriented viewing while ritualized viewing is 'ssociatedwith passive„habitual, and, medi.um-oriented

viewing."'nstrumental viewing is usually l.inked with high

satisfaction on the part of viewers,, but not with high 'vi'ewing

levels.'" Dr. Ducey testified that news programming

consistently falls under the'category of instrumental
viewing.'" The program Supplied witness Dr. Rubin, confirmed

the 1.'act that instrumental viewin@ i,s associated with net,'talk,,
and magazine types of programs.'"

Dr. Ducey also described res6a&ch in the "parasocial
in-e:.ac ion" field as providing further evidence that subscribers
have avidity for news and other station-produced programming.'"

An example of thi'Ls phenomenon would be' 'vi'ewer thinkin'g of 'art,i,cu}arnewscasters as "'friendS" 'or taking an interest'n
their welfare anil success."" Drs. Ducey and Rubin testi.fied
that research shows parasocial inter'action of viewers with

station newscasters."'he NAB'intrcduced into evidence a
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number of letters to television stations exemplifying this
phenomenon.'"

Dr. Ducey further testified that the carriage pattern of
distant signals provides indirect evidence of the avidity
subscribers have for station-produced programming."'or the
years 1990-92, 86-88~ of the carriage for non-superstations was
within 150 miles of the community from which the station was
broadcasting.'" Other than for WTBS, the superstation regional
"clustering" was similar.'" WGN in Chicago and WWOR in New

York had 88~ of their carriage within 150 miles. The figures for
WSBK in Boston were 87 , KTLA in Los Angeles, 848, WPZX in New

York, 99., and KTVT in Dallas, 100o.'" NAB presented evidence
that station KPLR in St,. Louis was carried as a distant signal on
12 different cable systems in the Illinois and Missouri area and
all were within 150 miles radius of St. Louis.'" Similar
evidence was presented regarding many other areas in the
country.'" The testimony was that the geographic clustering of
distant signal carriage meant, most. cable subscribers were
receiving news and other station-produced programming from
stations that, were relatively close by."'nother

pattern described by Dr. Ducey was that the vast
majority of stations carried as distant signals were carried by
cable systems that, were in smaller viewing areas."'he
station-produced news programming from regionally important,
cities or containing news relating to local sports teams, the
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state capitol and the weather, were of 'regional appeal to the
areas in which the programming Was retransmitted."* One such
example is superstation Ms'(,~wiiich is the flagship station for
the Boston Red Sox, and was carried almost entirely in New'ork
and New England, where there is an avid following of Boston
sports fans.'ther examples of similar phenomena were
provided.

NABiS ARGUMENTS

On the "simulated market" issue, NAB contends the Panel must
examine the marketplace thaC aht&al~ly'kisted rather torah basing
its allocations on a hypothetical open marketplace. ACcdrding to
NAB, this is analogous to determining relative value ih 6 "forced
sale" situation.'"

NAB also argues its analysis comparing the monthly per-'ubscriberfees charged to cabie 'operators for CNN, wi4 th5
royalties cable operators pay for distant signals, provided'ndirect

corroboration of the Boitz results.'~ Zn addition,'he

Beta Research studies show that cable networks offering news
and informational programming, such.'as'NN, conSistently received
higher rankings in subscriber satisfaction 'and int'crest than
their viewing rankings.'~

The Tribuna'1 in 1989 awarded NAB less than eitheri'iewingshare, as shown by Nielsen, or its cable operator'aluation

share, as shown by Bortz, based on the Tri5unkl s'06



findings that, NAB had not provided corroborating evidence of the
avidity of its viewers, or of license fees, or that, its
programming was a "special factor" to attract or retain
subscribers, or of harm, or that, increasing "clustering» of
distant, signal carriage involved station-produced programs."'AB

contends it has provided unrebutted evidence to address each
of these factors and that. it should receive an award based on the
12.4: shown in the Bortz survey.

On the subject of "avidity," NAB suggests the best evidence
of this, as it relates to NAB's pxogramming, is the fact that the
Bortz suxveys themselves demonstrate that cable operators value
station produced programs out of pxopox'tion to their viewing
figures. Xn addition, it notes the other evidence it, introduced
which demonstrates subscriber "avidity."'"

On the "license fee" issue, NAB points to its evidence that
the analogous CNN license fee is higher than those fox a number

of other types of channels and thus provides some indirect
evidence of "valuable license fees" being paid for the type of
programming that characterizes NAB's claim.

On the "clustex"ing" issue, NAB contends its analysis
demonstx'ates a continuing increase, through 1992, in the number

of distant signals carried within 150 miles. 'he Nielsen
measure of viewing of station-produced programming increased
between 1990 and 1992, further demonstrating the value of such

programming."*
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~c~~t~~~O&~o~s'C~o~~~o~S C~~
In response to the NAB's evidence„ Program Suppliers first

contend that NAB's license fees'omparison overstates the
comparable share of royalties'O PTV'nd NAB by substituting a

much higher rate from the cable'ne'tworks for the actual amount

paid to receive PTV or local prOgramming. * This calculation
makes no sense because, it Substitutes free market cable 'ne'twork

fees for one party and, keeps everyone else locked into the'ompulsorylicensing arrangement. Program Suppliers note thd ir
exhibit"'hich used the same methodology to calculate
hypothetical shares for the syndicated program categoiy baled on

the per subscriber fees paid for USA and Nickelodeon. 0he

resul'Cs of those calculatidns show that the hypothetical shares
for syndicated progr ams would be, greater than IChe entire royalty
fund. NAB responds that it was not erg'in'hat its license fee
comparison be used to determine 'allodat!ions from the r'oy'alty 'fuhd'ut

merely as a basis for, comparison, showing that NAB's'rogramming

would command a relatively higher royalty 'share based

on the same analysis as used by PTV in its direct case,.

Program Suppliers further contend there is no evi'dence t'o

support the NAB's theory that distant s:ignal news has low

viewership but high va.'Lue. They suggest tha'C, the low vitwdrshig
is probably more easily explained by a .Lack of interest on the
part of distant subscribers in local events occurring faH @way,
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why would a Los Angeles subscriber care about, Chicago
weather? 'AB responds that overall, with the exception of
WTBS, between 848 and 1008 of the distant, subscribers receiving
the top six superstations were located in the same region as the
station or in an immediately adjacent. region, and, further, that
none of WTBS'tation-produced programming is so focused on local
Atlanta affairs that, it, might be even arguably unappealing to
distant cable operators and

subscribers.~'ccording

to Program Suppliers, the NAB's theory that,
programs with high viewership have relatively low valuations for
cable operators because there are so many similar programs on
broadcast signals is similarly bereft of any empirical support.
The same is true of the NAB's claim that there is no correlation
between viewing studies and willingness to pay for programs by

subscribers."'rogram

Suppliers next argue the NAB's evidence regarding
the "clustering" of distant, signal carriage to demonstrate the
greater interest in station-produced news and programming should
be given little if any weight. First., the evidence excluded
carriage of the five most, widely carried superstations which
accounted for 53-558 of carriage and 75-808 of royalties in 1990-
92. Zn addition, while the percentage of clustering has remained
about the same, the absolute instances of clustering dropped
"precipitously" between 1989 and

1990-92.~'09



Program Supplier. similarly dispute the NAB's theory'hat'rogramming

locally produced by network affiliates is more

at1 ractive to subscribers than the programming carried on

independent stations, as evidenced by the fact that, network

affiliates made up a greater percentage of the instances of
carriage than non-superstar;ioh independents. Program Suppliers
point out that when the super'strati'ons are included in the 'omparison,the percentage of instances of carriage of network
affiliates is not all that substantial."'n

response to the NAB's profiling of the distant signal
carriage of select U.S. broadcast stations to demonstrate the
regional nature of'heir carriage and,,hence, the ass/amid

interest in station-produced programming, the Program Suppliers
point out that independents i6 the same markets produce more

carriage and more royalties'han t1&e stations selected by NAB.

Thus, conc'.Ludes the Program Suppliers, the independents, whic'h

carry more series and movies and less station-produced, ~lokal'rograms,

are in greater demand.'"'s

for the NAB's evidence regarding viewer avidity for. l'ocal
programming, the Program Sup')pliers'ontend NAB ignores the fact
that viewez avidity is found in high rated programming,
particularly,syndicated seri,es and movies. Program Supp.'Liers

contend Nielsen ratings ref1',ect inten.".ity,'insofar as the~j shoI~

the extent to which viewers watch programs regularly."'AB
responds that Program Suppli'ers miss the point. NAB does not
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argue its viewers are more avid than Program Suppliers; rather,
it argues its evidence shows that the avidity of its viewers
impels cable systems to respond to them out. of proportion to
their actual viewing."'n

response to the NAB's evidence regarding ritualized and
instrumental viewing, Program Suppliers point out. no evidence was
offered to show that any one category has a greater share of
instrumental viewing than does any other program category.
Further, NAB's witness agreed that the phenomenon of "parasocial
interaction" applies to personalities on program categories other
than local

news."'nalvsis

of and Award to the NAB

Nielsen assigned a viewing share of 7 to 88 to NAB for .the
three year period. The Bortz surveys allocated to this category
11.9 to 14.88. The Tribunal in the 1989 proceeding awarded 5.704
of the basic fund to NAB. NAB requests an award of 12.68 from
the basic fund.

Considering the view that a central concept in determining
market value is attracting and retaining subscribers, the
question is what part does NAB assume in doing so? The Tribunal
in 1989 found viewer intensity not as high for NAB as for other
claimants and although it, increased NAB's allocation, that
allocation was still below both the Bortz and Nielsen figures.
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NAB relies substantially upon the Bortz survey. As stated
pre'viously, we find Bortz highly valuable in determining market

value .. However, in contrast to JSC, NAB does lit:tie fo 'orroborateBortz„ While apparently valued by cable system

operators, the viewing statistics of between 7 to 8% shown by

Nielsen for NAB programming do not support: Bortz. NAB presented
evidence of analogous market data comparing CNN which we related
above. The Panel find.'- the comparison to be overstated for the
reasons given, by Program Su]ppliers which render this evidence of

little value.

NAB responds to the Tribunal's previous criticis5s 6f'it'
claim, most significantly tO '"viewer avidity." There'k
evidence from the Opinion Research study that we find persuas'ive.
That, study highly valued programs t:hat "make you think'" and "late
night news." We also credit NAB's evidence of strong attadhm]ent'.

to news programs and personali'ties.'here was also persuasive
evidence that news programming from dist.ant signals from the same

state or from a larger market 'was particularly important.,

Nonetheless, we do not find a change of circumstances for
NAB's claim from the time of the last proceeding. The same type
of evidence, was presented by NAB in, the 1989 proceeding.
However, in o'ur judgment, NAB"s programming was previously
undervalued. Zn our estimation there was more of a demand for
NAB's programming than the Tribunal previously recognized. We
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believe NM attracted and retained subscribers at, a level equal
to its viewing.

Ple allocate 7.5. of the basic fund to NAB for each of the
three years, and an additional 0.088 for 1990 because the
Canadians have settled their claim for that year.
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4. &E&C &&&RVZSXON CLAIMANTS

The Public Television Claimants (PTv) urge that the Boztz

suzvey results, with an adj'ustment,'hould be given controlling
weight by the Panel. Zn'addition, 'PTV contends that in making

its award the Panel should du&ler adjust the'ortz values to
account foz the fact that PTV'does 'not participat4 ih the'.'75
fund and must receive all o'f its'hare from the Basic fund.

The uniqueness of PTV programming, arising from', its hon-

commercial educational objehtives, 'w'ide range of innbvatiVe
programs and heavy mix of original 'fiz'st-run 'product).opsIshich're

expensive and require years of reSearch and developments

dovetails closely with ale heeld 6f 'ca&le operatoral th dffhr 'zogramsappealing to a Variety df 'subsdriher ihterektd. 'bout
21 percent of all Pozm 3 cable systems carried one od borh FTV'istant

signals during the years 1990-1992. Approximately 2.1i

million households, or roughly 4.54 of all U.S. cable households,'eceived

their only PTV signal by distant retransmissio'n,'and
another 5.64 of U.S. cable households received their'se'codd 'PTV

signal by distant retransmission during this period. 'zing'achof those years, PBS distributed approximately 33200 hoWs.'of

progr~~~ing, of which more than 1,600 'hours were ori inal& first
run programming. The total 6osIt bf Wose prog'rams increased
from $258 million in 1990'o $201 million in 1992, and 0.oCal'TV
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station programming expenditures rose from $ 279 million in 1990
to about $ 300 million in 1991 and 1992."'TV

presented evidence of special factors that made its
I

programming more valuable in 1990-1992 than in prior years.
Significant new programming and promotional initiatives were
commenced in 1990 under a newly-formed National Program Service
of PBS, which placed increased emphasis on shows of special
interest to television viewers and the uniqueness of PTV in
comparison with "look-alike" cable networks such as Arts &

Entertainment, and the Discovery Channel "' major pmajor programming
effort, called Children's Initiative, aimed at upgrading
children's programming offered by PBS, made several new
children's series available in consultation with educational
experts,"'ppealing to parents who prefer to avoid exposing
children to heavy advertising.'uch programming is important
to cable operators in attracting and retaining subscribers.'-'s

quantitative measures of marketplace value, PTV relied on
the Bortz survey and on three other, independent measures
corroborative of the adjusted Bortz results. The Bortz survey
(before adjustment) showed steady and substantial increases in
PTV's relative value shares. Moreover, the Bortz respondents
finding PTV programming "most popular" and used for promotional
or advertising purposes also increased significantly:"'92
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Relative Value 'ost

Popular

Promotional Use

1.34

1.1'

~ 7

2. 74

1 ~

6'.8

5.3

3.4

3.04

7.3

8.1

Dr. William B. Fairley, President of Analysis and Inference,
Inc., a research and consulting'irm, presented an analysis
designed to adjust the Bortz values to correct for the
underrepresentation of PTV found by the Tribunal in 198$ t'o 6ri'se'rom

the Bortz methodology~s 'automatic assignment of a zero value
to PTV programming if the respondent did not actually carry a PTV

distant signal during the sur'vey y'ear. 'he Tribunal had found,
as early as its 1983 decision', tha't the fact that a cable system
did not carry a public television signal meant only that! the'ctualprice (compulsory license fee) was too high, whedeah Whede'ouldhave been some lessezj pkide that respondent oper'at'ors were

willing to spend. This wasl nest 'a fa6lt in the Sorts 4ur'vey

design, the Tribunal found, since asking respondents to value''rogram

category which they'id ~not carry'would have daubed

confusion, but nevertheless required an adjustment. The'ribunal
applied a multiplier of 1.2 based on the ratio of program

categories considered by thbse @arri'ng' 'PTV distant 'signal
compared to those not carryin cate!'*"

Dr. Fairley testified that such an adjustment was~

reasonable, because a cable operator could obtain PTV 'progr'amming

only by importing an entire signal unlike commercial programming

116



that ordinarily includes a mix of commercial program categories.
However, he found that the Tribunal adjustment did not adequately
correct for the understatement and applied a statistical method
based on the principle of estimating for "missing data" which he
described as more rigorous. He found that the "threshold value"
at which a cable operator would carry a distant PTV signal could
be estimated at the average of the smallest share reported by
each cable operator that did in fact carry a distant PTV signal
during the survey year, averaged over all survey respondents, to
which he then applied a statistical technique called "maximum

likelihood estimation" to compute the average PTV share value for
respondents that did not carry such a signal. The results of Dr.
Fairley's analysis were the following adjusted PTV share
values

6.1% 6.34 5.7%

Mr. Bortz acknowledged that a cable operator might assign a
value to PTV programming even though it carried no PTV distant
signal during the survey year, but had adhered to his zero-value
methodology to avoid ambiguity in his survey results.'*'arlier

surveys of cable operators, conducted for the 1978, 1979
and 1980 proceedings, asked respondents to provide a relative
value for PTV programming even if they had not carried a PTV

signal during the survey year. PTV's share of relative value in

117



those studies ranged from 4.94 to 7.04. Only in 1983, when the
zero value methodology was adopted, did pTV's share drop
significant].y.~*'he

three independent measures corroborating the adjusted
Bortz results were data on instances of carriage, an analogy to
license fees charged for the Arts 8 Entertainment cable network,
and 1993 studies of estimated license fees (Hecht/Kagan Study).
Instances of carriage for PTV distant signals increa'sed between
1989 and 1992 from 6.78 of all distant signals to 7 ~ 34, and fzom
7.48 of basic signals to 8.04.'nly PTV and thd three
original superstations experienced a growth in diStant 'carriage
over this period.'*'hese data have particular'i'gnifi'cance
foz pTv because a cable operator decision to import PTV is an
affizmative action to import an entire programming cate'gory,
unlike distant commercial signals.

John W. Fuller, Director of Research for PSS,'resented an
analogy to license fees paid by cable operators'for Arts &'ntertainment,a cable network with "look-alike" procfrahei'ng'th~
overlaps substantially with PTV's but includes far'ess'or'iginal,
first-run productions. Applying A8E license fees to 'th4
subscriber instances of carriage of PTV signals for 199d-1990,
with a deflating adjustment to reflect loss of c'abide operator
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advertising revenues, the estimated "licensing revenues" for a
PTV distant signal carried in lieu of A4E would be

1990

PTV 4 of
Basic Fund

6.6% 6.84 7.7%

While this analogy is not perfect, .it illustrates a marketplace
value for distant signal PTV programming that is close to the
adjusted Bortz results.

A third quantitative corroboration was also presented by Mr.
Fuller, based on a study by Norman Hecht Research, Znc., prepared
in 1993 for NAB, of the potential license fees that broadcast
stations could expect from cable operators. The Hecht study
involved a survey of cable subscribers to two large Form 3 cable
systems in a single "top ten" market. The results of that survey
had then been translated by Paul Kagan Associates, Znc., a
respected cable industry consultant, into estimated "license
fees" that broadcasters could be expected to charge based on the
Hecht results. The Kagan study was published in the trade press
in 1993. Mr. Fuller multiplied those estimated license fees by
the number of cable subscribers who received their first, second,
or third (or more) PTV signal by distant retransmission, to
derive a percentage royalty award for the years 1990 to 1992
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(after adjusting to deflate for increases in licensse 'fees ave'r
the period). The results were:"'992
PTV 4 of
Basic Fund

6.64 6.8% 7 '%

Again, the zesults are close to the adjusted Bortz resul'ts'for
PTV.

PTV also contends that a further adjustment'ellout.d 'be 'made

in its award because its total share of the adjusted Bortz values
must come entirely from the Basic fund, and the Bortz survey does
not differentiate between the Basic fund and the 3.75 fund in
which PTV does not participate. With pro rata adjustment for
other claimants, PTV's relative share would then be 8.1 t in
1990, 8.34 in 1991, and 7.5% in 1992."'owever, PTV's claim
in this proceeding is 74 of the Basic fund for each'f the 'three
years at issue."*

Only Program Suppliers and the Canadian Claimants'pposed
PTV's claim, as they opposed any reliance on the .Bortz'urvey.
Program Suppliers assert. that PTV's evidence largely disguises a
claim based on quality of programming which has been rejected by
the Tribunal as a criterion,~ that, the increase in "look-
alike" cable networks has further eroded PTV's value in the cable
marketplace, that PBS relies upon viewing data by altering its
schedule to offer attractive programming and avoid fundrsising
drives during Nielsen sweeps periods, that the ad'ju4tm4nl
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proposed by Dr. Fairley has no factual basis, and that none of

the independent corroborative data presented by Mr. Fuller has

anY weight. Program Suppliers would have the Panel rely on

Nielsen data as useful indicators of value."'hat data showed

a viewing share of 44 for PTV in he four sweeps months of 1990,

and full year viewing of 2t in 1991 and 4\ in 1992. (Zt is not

disputed that the 1991 Nielsen data for PTV are substantially
incomplete."'he automatic-zero adjustment is merely

speculative as there is no benefit or harm and therefore no

marketplace value in ~ carrying a distant PTV signal, and Dr.

Fairley's analysis fails to consider that among Bortz respondents
that ~ carzy such a signal, roughly 204 nevertheless assigned a

zero value to PTV. The Canadians contend that Dr. Fairley's
"missing data" analysis is unsuitable where no such data existed
to be replaced.

Both Program Suppliers and Canadians observed that instances

of carriage are not of equal value, and that percentages or

averages of royalties paid are far more significant, particularly
in light of the relatively low DSE rate accorded PTV. The

analogy to A&E license rates is weak because the actual rates are

generally only about two-thirds of the "top of the rate card"

fees,'" and to similarly substitute analogous free market cable

network fees for all parties would produce a total amount well

above the total royalty payments. PTV replied that the A&E

analogy is primarily an illustrative proxy that has weight as an
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independent confirmation of the Boz'tz results. The Height'gKagan

Study was termed irrelevant hy Canadian Claimants'nd criticized
by Program Suppliers as based on a survey of only local
subscribers, not distant signal viewers.

Analvsis of and Award ta the PTV

Nielsen assigned a viewing shaze of 2 to 4¹ to PTV for the
three year period. The Bortz surveys allocated to this category
2.7 to 3.0¹. The Tribunal in the 1989 proceedi,ng'aw'arded'¹ of
the basic fund to PTV. PTV requests an award of 7¹ from the
basic fund.

The Tribunal found in its 1989 decision that by every

.measure PTV had declined in its proportional shar4 o0 She'istant-signalmarketplace since 1983."'y

all available comparable measures, PTV's Share 'of'h'
marketplace has increased since 1989. Their Nielseni vkewin@ data~

increased from 3.074¹ in 1989 to 4¹ in 1990 and 1992', with only

the incomplete 1991 data below that level. Theiriunadjusted

Bortz survey result increased from 1.3¹ in 19S9 tO 2'.7¹ in 1990,

2.9¹ in 1991 and 3.0¹ in 1992, with even greater increases in the,

Bortz results for program popularity and promotional, or,

advertising uses of PTV programming. Instances of carriage
increased between 19S9 and 1992 from 7.4¹ of basic signals to

8.0\ ~
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such consistently impressive quantitative results cannot be
disregarded as reflecting mez'ely the z'ejected critezion of
quality per se, any moze than the Tribunal could disregard the
decline in those measures between 1983 and 1989. The Tribunal
then agreed that the perception of quality by cable operators may
be recognized as a factor inducing them to import PTV signals.
Whether called quality or niche progzamming, PTV's rebound since
1989 is shown by every objective measure. The ASE analogy is
overstated for the reasons give by Program Suppliers, but even
allowing for defects in reliance .on instances of carriage data,
analogy to ALE license fees and applicability of the HechtgKagan
survey results, those comparisons aze likewise consistent with
pTV~s resurgence since the last distribution proceeding. As a
credible explanation, nothing in the record contradicts the
substantial evidence of new programming and promotional
initiatives undertaken by PBS commencing in 1990. The increased
entry of "look-alike" cable networks, rather than eroding PTV's

share of the distant signal marketplace, with at least equal
likelihood reflects perception of a valuable niche market
established by PTV with potential ior yet further expansion.

The automatic-sero adjustment proposed by Dr. Paizley
troubles the Panel. Methodology aside, there appears little to
distinguish PTV in this regard from other claimants that also
were not carried at all by many respondents in some of the Bortz
survey years. No other claimant has sought such an adjustment,
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ough Canadian Claimants, who vigorously oppose any reliance
on the Bortz survey results, have Provided in their Post heari
briefs a comparable calculation apparently made by the] r puns&.

to satisfy any "curiosity.""'Tv program importation involves
an ent ire distant signal, unlike all other program categories
except Canadian, but the. zero value accorded PTV by .'20% o1. the
respondents that Qg carry a distant PTV signal warrants closer
examinat:ion. For immediate purposes, since no considerations
have been presented that were not presented or available to be
presented to the Tribunal, which addressed .the subject explicitly
in both its 1983 and 1989 determinations, we adhere to that
Tribunal's allowance of the. adjustment. No party having
presented any alternative to Dr. Fairley's methodology,'eI accept
it for purposes of this proceeding.

PTV's propo ed further adjustment to allow for its non-
partic:ipation .in the 3.75 fund is rejected for the same reason
g.iven by the Tribunal in the 1989 proceeding.'"'r. Bortz
specifically disavowed any .intention or implicatiorc in 5&is suIrv.
to have respondents answer based on their royalty gapertts.~'e

alloca1 e 5.754 of the basic fund to PTV for. each of the
three years, and an additional 0.,064 for 1990 because thie

Canadians have settled their claim for that year.
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5. THE QRVOTIORALS

Zn addition to the Bortz survey, the Devotionals presented
other evidence which they claim corroborates the high market
value of their programming.

Dr. David Clark, President of KNC Media, a witness for the
Devotionals, testified regarding the religious programming that
was available on broadcast stations carried as distant signals.
For example, superstation WGN carried a block of religious
programs."'homas Larson, another witness for the
Devotionals, explained that Devotionals programming was also
broadcast on religious "specialty stations" carried by cable
systems as distant signals."* Some of the programming was
telecasts of traditional religious services, other programs
include The 700 Club, co-hosted by Pat Robertson and Ben

Yenchlow, and children's programming such as "Superbook" and "The

Flying House.""'obertson testified that these programs are
no: cere entertainment — "they frequently speak to the center of
peoples'oncerns and being.""'he

Devotionals also presented evidence demonstrating the
avidity of their viewers. Dr. Clark testified that many viewers
of religious programs have unusually intense loyalty to and
in-.crest in religious programming, and their decisions to
purchase cable subscriptions are strongly influenced by their
desire to obtain religious programs. 'iewers of the
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Devotionals programming were willing to make voluntary
contributions to the Producers of those programs. For exampl
contributions to The 70o Club alone were more than $ 88 million 1..1992 ' This demonstrates the viewezs commitment to the
programs.'"

Thomas Engel testified that cable operators were aware ofthe value of religious programming on distant signals as part oftheir effort to attract and retain subscribers."'ngel's
experience in the cable industry has shown that there is a
universal demand for zeligious programming throughout the UnitedStates. Stanley R. Searle, a multiple system owner in Southern
Colorado, testified that half oz more of his subscribers believe
the systems should carzy stations with some religious programs
and that it is the unique appeal of sports and religious
programming Chat )ustified his importation of a distant signal
from

Oenver."'C

was testified that the value of religious progzamming i~demonstrated by the carriage of religious "special y stations."
These are stations whose programming consists of religious
programming for both one-third of their total broadcast weeks and
one-third of their prime time offerings.~ The 43 religious
"specialty stations" which were carried as distant signals,
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=enera ed "he =ollowing "oyalties, as calculated bv able „ata
Corpo ation

YEAR AVERAGE NUMBER
O SuBS & =RS

ROYALTIES

1989
1990
1991
'992
1993

820,641
984,161

1,380,719
1,36?,221
1,811,539

5 867,082
74?,850

1,286,189
1 451 6172,182,670"'able

ooerators serving approximately 22 million homes chose
o carry a cable ..etwork known as UISN or "Faith and values I

which was vi dually all religious orogramming."'n addition,
cable operators serving approximately 63 million nomes were also
willing tc pay for the right to carry the Family Channel."'he

Family Channel carried The 700 Club in prime time f've days a
week and also contained a substantial amount of other religious
programming.'*'

v n t
Devotionals contend the best evidence of marketolace value

is the Bortz survey. Bortz measures the correct variable. The
Nielsen results do not correlate with the preferences of viewers
to subscribe or to retain their subscriptions to cable "'n
addition, the viewing figures themselves are unreliable.

Devotionals argue the results of the Bortz surveys are
confirmed hy the o her evidence described above, much of which,
they say, was offered for the first time in this oroceeding.
This other evidence demonstrates that cable operators are
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significantly benefi ed'y'istant signal ".et ansmission oz
Devotional programmi..g."'hav 'furth'er'cortend cable operators
maximize their revenues by seeking to attract and retain
subscribers and this is done by pzoviding a programming mix that
will have special appeal'to'iscrete and diverse niches of the
universe of potential subscribers; 'cable operators use 'religious
programming to capture niche subscriberS.'" The e'vixen'ce'emonstz'ated

that the niche market f'r z'eligious programming
existed throughout the United States.

Devotionals also point to tne evidence showing the growing
rovalties attributable to the carriage of religious "specialty"
stations during the years at. issue here."'hey further
emphasize the unusual loyalty of 'their viewers which'is
demonstrated in part by'heir Willingness to make voluntary
contr'utions to the ministries that produce the programs."'evotionals

note the Tribunal's 1989 award to them was a
sha.e "f'ar below" the Bortz survey result because the Tribunal
believed "the price of suCh 'progr'ams is much less than what the
cable ooerator is willing'to'pend."~'hey contend the
evidence in this proceeding specifically addresses this po'int and
denons=rates that, in the 'cable marketplace, Devotion'al'rogramming

would generate a market price much as other
programming. They contend that in the hypothetical ojpei market',
they have already accomplished their goal of having advertising'-
Oree programming and they would "negotiate up" to the cable
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operator''s value of programming in attracting and "etainin

subscribers."'rauments

in Oooosition to Devotionals'laim
The Program Suppliers criticize the case presented by the

Devotionals. They point out that the Devotionals rely solely on
the Bortz survey and have not offered any other "quantitative,
useable evidence.""* With respect to Larson's testimony
compazing the average number of subscrioers and royalty fees
generated for religious specialty stations for 1989 through 1992,
other claimants argue that no guidance is provided regarding how
this information is to be translated into the relative value of
the Devotionals'rogramming."'hey also note that the
"specialty station" royalties for the three years at issue
represent less than 1% of the total royalty pool, and are thus
consistent with Devotionals'ow viewing shazes."'ther
claimants further contend the Devotionals'vidence about the
"quality" of devotional programming and about "viewer interest"
in their programs cannot be quantified and is not beneficial to
this Panel. 'inally, Program Suppliers point out. that the
Devotionals pay stations for air time and argue this practice
indicates a lower value for devotional programming compared to
other programs.'~
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Analvsis or and Award to t'"..e'Devotionals

Nielsen assigned a vie~ing share of 1~ tc Devotionals in the
years it neasured this category. The Bortz surveys allo'cated to
this category 3.8 to 4.3%.'he'r'ibunal in the 1989 pro'ceeding
awarded 1.25% of the basic'und'o Devotionals. Devotionals
request an award of 3.5 to'4.'0%'fr'om the basic fund.

The Devotionals'asic claim is rooted in the Bortz results
and supported by the argument'hat'hey provide niche programming
to very "avid" viewers. The evidence supporting the claim is

.anecdotal or individual opinions, not quantified and/of not'elatedto Devotionals'roportionate share of the roy'alty 'fund.
Assuming that broadcasters accept payment for Devotional'rogramming

to offset absen'ce'of'dvertising revenues, we have no
data on the amounts of such phym'ends. )moreover, the queNtion
before the Panel is program'alue t'.o cable operators, Rot'd
broadcasters. Our. reservations Cozicerning the Bortz s6rveyk are
particularly acute here. 'he 'laCk 'of'vidence of any price
demanded by sellers is compell'ing. 'he Tribunal in 1989 found,
as we do also, that the priCe 'of 'th'e programs is much less than
what the cable operator is wil1ing to'sp'end. The cable
operator's assessment. is not supported by any new, perkuakive
evidence of avidity. We find no change in circumstance's.

130



We allocate 1. 25% of he basic fund to Devotionals for ach
of the three years, and an additional 0 01% for 1990 bec se -he
Canadians have settled thei" claim for that year.
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~C~AI~X N S

The Canad:ian claimants, =able systems neaz he Canadian

bo, dez'n both the east &=oast and west coast principally, caz z'y

Canadian broadcast . tations as disI=ant signals. The claim 'js for
noIn-U.S. pz'ogrammin«; and includes both Canadian network and local
pzogzams of every tyoe. The Canadians'laim does not include
the programming that is «'iar't df 'the JSC claim. hat is, it does

not include the National Ho'ckey League games, he Toronto Blue

Jays an&i Montreal Sxpos Ha jor League .Baseball games.'t 'alamo

does not include program% encdmphssed by the program Suppliers,
that is„ United, States off-network syndicated series'nd
movies.'"

The Canadian Broadcasting Corporation (CBC) operates two

national television networks, on&a i,n Bnglish referred t'.o 'as 'CBC

and one in French, referred to as Societe Radio-Canada (SRC) .*"

'The majority of the programming broadcast by CBC Was'z'oducedin Canada. Zn 1990-91, 82% of CBC's prime Rime program-

ming was Canadian,. Zn 1991-92, the percentage rose to 894 and in,

1992-93, it was 864.'" News i's a very vital and important part
of the E'.nqlish network. CBC carries national, regional and local
news." Zt carries a broad 'rahg0 of sports in addition to
those previously mentioned.&" Zd produces its own m6vi'es,', art.".

and programs of general
inthreIst,."*'32



=he French ".etwork, SRC, also has much of i~s ozogra~i.-.-
prod ced n Canada (86. of prime 'me programming in 1990-91, 844
in 1991-92, and S3% in 1992-93). "* The remainder of the French
broadcast programming comes rom different countries.

For private Canadian network stations, 25-50% of the
progzamming hours are included in the Program Suppliez's'laim
and they are not compensable to the Canadians."'or CBC

network stations, appz'oximately 254 of the programming is
encompassed by NAB's cia'm. The same is true foz'he sports that
are part oi the JSC claim.'" An exhibit introduced by the
Canadians demonstrates that the canadian stations with
predominantly Canadian content are responsible for the lion'
share of subscribers and fees generated by Canadian signals."'n

1991, the stations carrying the highest percentage of Canadian
content are responsible for generating over 804 of the total fees
and attracting almost 60% of the subscribers.* Canadian
orogzamming fills a unique niche in the channel line-up offered
by U.S. cable systems along the Canadian border.

Three French language Canadian television stations weze re-
transmitted as distant signals by over 20 cable systems during
1991 and 1992. Several systems carried more than one of these
stations. These systems had a total subscriber population of
approximately 380,000 households."'r.

John E. Calfee, presented as a witness by the Canadians,
testified tnat a feature unique to the Canadian claimants is the
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fac= "hat Canadian proqramming'mana" es -'"om signals that 'carr i
relat'vely little non-Canadian programming."'able opera'rs
are expressing a demand or 'Canadian progra'ms'w'n'en'hev import
Canadian signals. This sugar'esses that "he propor ion of all fees
paid or importing Canadikn 'signals offers a superior starting
point for allocating these fees to programming vpes.

The total royalties paid by U.st Form 3 cable systems'or'hecarriage of Canadian distant signals for the years 1991 and
1992 was $ 5,471,794."'his amounts to 1.95% of all oasic
royalties.

The Canadians retained Cable Data Corporation ("CDC")'td
allocate the total basic royalties paid by a cable sys e'm pro
rata to each of the distant. stations carried according t'o the
distant signal values of the'st'ation's.'he calculation of the
royalty fees by cDc is approximately'he nidpoint in a narrow'ange

of what cable operators actuallv paid for distant Cahad'iaA

signals."'or the combined years 1991-92, the average amount
of basic royalties paid to carry Canadian distant signals, 'when'singthe methodology of CDC, was 1.95%."'he

Canadians also presented the Ford/Ringold survey of U.S.
cable systems carrying Canadian distant signals. Zn the years
1991-94, Drs. Gary Ford and Debxa Ringold conducted a study of
the U.S. Form 3 cable sy'stems'6ich i.mport =-nglish-language
Canadian programming and tAe 'sykte'ms'wh'ich import Fr'ench-language
Canadian programming."'r. Ringold is Associate'rofessor'f
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Marketing at Willamette Universitv. .he purpose of the studv was
"o est'maze the value of Canadian programming on Canadian distant
signals retransmi=ed bv Form 3 cable svstem operators in the
Q 5 $$$

The 1991 and 1992 surveys asked about the value of six
different ypes of programming carried on a randomly chosen
Canadian signal retransmitted hy the cable system:

1. National Hockey League hockey and Major League Baseball;
2. Canadian-produced news, public affairs, documentaries

and othez'rogz'ams produced hy the station;
3. '.S. syndicated series and movies;
4. Canadian-produced sports programming such as Canadian

Football League games, skating, skiing and tennis:
5. Canadian-produced arts and variety, drama, children'

and othez entertainment pzogramming; and

6. Other pz'ogramming."'he

1993 and 1994 surveys introduced Canadian-produced childzen's
programming as a separate and seventh programming category.'"
English-signal zesponse tates ranged from 68% to 7B%. French
signal response rates ranged from 634 to 904."'he

respondents were asked what percentage, if any, of the
total value of programming carried on [station's call letters) is
accounted for by each of the categories listed above."'he
survey results indicated that cable system operators retransmit
the Canadian signals primarily for their unique Canadian

135



amm~-n(7 rather than for NHL hockey and &Ia jor League

c. U.ST syndicated shows and movies alreadv available on U.S.

television.'~

Beginning in 1992, respondents were asked thei reasons for.

carrying the distant signals wnich«were surveyed. An average of
S.L& of the espondents in 1992-94 agreed heir system 'needed 'to

carry an Eng'ish-'anguage Canad.Lan signal in order to 'attra'ct'nd
retain subscribers."'n ave'rac'~e 'of '684 agreed as to a French-

41

language Canadian signal."~

The combined French and English results over the four year
history of the study reflects cable operators gave 56.09'L of the
value to Canadian programming, 59.064 to HHL hockey and baseball
and 15% to tJ.S. series and'movies.'"'avid

Bennett, Business Affairs 6 Corporate Development,

Canadian Broadcasting CorpOra'tiOn,'estified that in 1983, the
carriage of Canadian distant 'signals'ac'counted for 2.1% of the

total. Zn 1992, the instance's c')f carriage of Canadian d.Lstant

signals amounted to 1.24.""

Th~~~msLiar~~zumez~
The Canadians,argue that the continued carriage of Canad;Lan

signals by U.S. cable systems, hand the payment of royalty fees

for those distant signals, is''st'rong indicator of the signa.'Ls'alue.

This is actual behavior — people making business

decisions.
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:he Canadians take a unique position among =he claimants in
=heir proposed method for determining their award. hey propose
that this panel first determine the amaunt of rovalties hat were

aaid or the carriage of distant Canadian stations, and, second,

divide hose royalties anlv among the three groups of claimants
(Canadians, Program Supplie s and JSC) whose programming was

actually carr'ed by Canadian stations according ta the relative
values of each group's programming."'hey argue that during
1991-92, 1.95~ of all basic cable royalties were paid

speci ical'y for the carriage of Canadian stations.'" of those
rovalties, the Canadians claim no less than 56% and ua to 1004 or
a minimum of 1.1,% up to 2.04 of all basic fund royalties."'anadians

further contend the "depth, breadth, quality and

auantity" of their programming benefits cable operators who must

o.fer -heir subscribers a variety of programming."'hey point
to the Tribunal's 1983 decision where the Tribunal stated, with

"egard to the Canadians'laim, "a nexus to marketplace value is
still needed that is greater than already recognized and

refIected in past awards.""'he Canadians claim they have

provided four types of evidence of market place value: First,
the .-ovalty payments paid for all Canadian stations. Second,

content data showing most of the programming on Canadian stations
is Canadian and that stations with more Canadian content are

carried more and generate more royalties. Third, cable networks,

which are the relevant marketplace, are eager buyers of Canadian
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Programming ~ Four-h, hei" "able operator stud's s..;=wi".,:- -i
cable ope ators credi Canadian pzogramming with most o=

value of Canadian stations.4
The Canadians further contend they demonstrated that in

1991-92, Canadian programming constituted the majority of the
programming on Canadian distant signals. Zn add'ion, much of
the Rnerican orogzamming ka~ sim~ilcasts of U.S. series and
broadcasts which are available'n', the U.S. network. stations.'hose

U.S. orogzams thus provide no additional value 'to'abli
ope.ratoz s . '"

kzK~m~~J1 orBlQR~'~nt t~~~zs'MLzl
Program Suppliers note that in both the 1980 and 1983

proceedings'he Canadians were awarded 0,.75% of the basic fund.
Here, the Canadians seek t'.wive th'at amount despite th'e fac't aha't
the instances of distant cable carriage of Canad'n-produced
programming'ince 1983 has dropped by .nearly 80%."'rogram

Suppliers further argue the Ford-Ringold'itrv'ey has
both methodological and conceptual problems which zendez'ts
conclusions unreliable.' They note that the survey frames the
"value" of distant signal programming in terms of the cable
operator's impression of i'ts'ab'ility to attract or retain cable
system subscribers but it 'does not measure subscriber opinions.

Program Suppliers argue Canadian programming is not, valued
a. unique and that there is no interest in French
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prog ammi ng."'he Canadia..s "espond that =he testimonv c

numerous witnesses demons=rates that Canadian programming is
different, original, ='is inst, nd unicrue — particularly the
French-language programming, "'nd that other manv other
witnesses testified to the value of "niche" programming to caole
operators. Significantly, the Program Suppliers agree that a

"logical starting point" to evaluate now mucn the Canadians
should be awarded would be the royalties paid for their
signals."'TV

disputes the contention that the Canadians'ward should
be based on the amount paid in royalties for distant Canadian

signals. PTV points out this approach is not based on the
relative marketplace value of different distant signal
programming;'" PTV also disputes the

Canadians'haracterization

of their calculation of ranges of payments as
being "sufficiently specific" to allow an award to be made on

that basis. PTV notes that he difference between the maximum

and minimum points in the Canadian range, one percentage point,
is greater than the total royalties ever awarded to the Canadians
in past proceedings. (One percentage point in this proceeding is
worth approximately $ 5 million.) PTV further points out that
under the statutory royalty structure, a cable operator does not
have to decide how much it is willing to pay to import a

particular distant signal. The operator pays a fixed fee that
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subs an 'ally 1ess "..an what it is willing "»o pav
import the pazticular dista'nt 'si~~nc~l.'o~

iI&
v~s'~a~d Award to Canad~ang

The Bort z surveys allocated to the Canadians 0.3 to 0.5& in
the vears 1991-92. The Tribunal in the 19S9 proceeding awazded
0.75% of the basic fund to the Canadians. The Canadians request
an allocation between 1.1 and 2: from the basic fund. Their
claim encompasses only the years 1991 and 1992. They settle'd
their claim for 1990.

Cable system ooerators speci.fically carry either the
canadians or pTv. claimants in all'ther categories ha've'th'eir
programming presented by t he stzperstations and all othe'rs in, what,

has been referred to as a "bouquet," a mixed combination of 'rogramning.The Canadians 'argue,, therefore, they can determine
exactly what was paid for'th'eii: pro)ra'mming and request that
allocation. Zn this case it amount." to 1.95% of the basic cable
roya'ties. here is one refinement to this calculation. After
making that determination,', the percentage of the programmi.ng for
major league baseball, na0io'na3. h'ockey league games, U.S. college
and team sports, and other procIrams o~ned by tJ.S. copyright
owners must, be delete!d. The claims of'he sports and, other 1'J.S.

owned p.ogz'ams are encompassed by JSC oz'rogram, SupPliers. More

spec'ically, the Canadians claim that approximately 1.95% of all
basic royalties is for the carr'iage'of'anadian stations. Of
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combe , SC snould "eceive 29%, Program Suppl'ers should
receive 15%i and " e balance (56%) shou-'"- be allocated o =he
Canadians. This 56% 's egual o 1.14 of the basic rovalt's.

The Panel believes that the analysis for this category
should be the same as for :he other categories. The Bortz survey
shows cable svstem operators value Canad'an programming at,
This number is totally unze'iable as Mr. Bortz suggests that the
small numbers are 'ncapable of being accurately measured. The
other quantitative evidence we have is fees generated. while
"here is a great deal of cri=icism, part'cularly by PTV,

concerning acceptance of the fee-generated method, we see no
other significant evidence to dispute the claim of the canadians.

Ne allocate 1% of the basic fund to the Canadians for the
years 1991 'and 1992.
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The allocat'ons a e as follows:

Program
Suooliers
Joint Sports
Claimants
Commercial
Television
Non-commercial
Television
Devotional
Claimants
Canadiao
Claimyngs

1990
(Percent)

55.55

29.80

7.58

5.81

1. 26

1991-92
(Percent)

55.00

29.50

7.50

5.75

1. 25

1.00

3. 75
(Percent)

58.6

32.6

7.5

0.95

0.35

Spandex
(Percent)

100

e'„,ority's submitted and certified by:
Zi.

Mel %. i anti, Chairperson

Ronald Wertheim, Arbitrator
The partial dissent of John Farmakides, Arbitrator, is asfollows:
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stations to the Pa: ='s'onc'sions o~ „'aw will be a'-,zrevi2 ed as ir 'ag I o7 ~rqgpP J

1. 17 U.S.C. Sec. I I 1(d)(3), ~&~m~en Qe, Pub. 1. IQ3-198, 107 Stat. ?304 (1993)

2. There is a slight discrepancy between this ngure and the number of Form 3
systems previously rererred to due to a di%'.rence in data bases. JSC Ex. 2 'at 4.

3, .JSC Ex. 2 at 5, Table 3-2.

4..ISC Ex. 4 at 50.

5. 'I r. 10782-83.

6. (3ree., written direct at I.

7. Pub.L. I03-198, 107 Stat. 2304, 1993.

8. 59 Fed. Reg. 2551.

9. 59 Fed. Reg. 6302'i.

10. 59 Fed. Reg. 64714.

I I. 60 Fed. Reg. 14971-76.

12. See, 37 CFR Sec. 251.72; 60 Fed. Reg. 58680.

l3. I'7 U.S.C. Sec. 802.

14„37 CFR 251.53.

15. "Stipulation of the IParties on rite Issues of Program Categorization and ScopI: of
Claims," at 1.

16. 17 U.S.C. 802(c).

i 

17. H. Rtp. No. 1476, 94th Cong. 2d, Sess. 97, ~~ni~n 1976 U.S. Code C?q,
Ec, Adlmin. News 5659, 5712.

18. 19~7~~R~v~l~ic~l'uttinrr,~t~in~inn, 45 Fed. Reg. 63026, 63035„

19. 31,.

20. 45 Fed. Reg„at 63035.

21. G'znsrian BroaCkasn'ng,Nenvork .. Cable Royalty Tribunal, 720 F.2d ]295,1313'D.C.Cir. 1'983).
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S—. -.~-, $982 Cahie Rnvaltv Distrihutinn Detcrminatinn, -"9 Fed. Reg. 37653,37655 (1984)("the total number oi hours of categortes oi proyammtng on distantsignaLs provides limhed guidance to a reasonable allocation of cable royalties.").

23. 45 Fed. Reg. at 63036.

24. 45 Fed. Reg at 63037.

25. 45 Fed. Reg. at 63036.

26. 57 Fed. Reg. at 15303.

27. See e.e, 1978 Cable Rnvaltv Distrihutinn Determinatinn, 45 Fed. Reg. 63026,63035 (Tribunal concludes the harm caused to copyright owners by secondarytransmissions of copyrighted works by cable systems is of material importance inthe distribution of royalty fees); &179 Cahle Rnvaitv Dierihutinn Dcterminatinn,47 Fed. Reg. 9679, 9692 ("the harm test is of limited utility in aiiocanng royaltytees among categories ot claimants."); 1983 Cahle Rnvaitv DistrihutinnPrnce dine, 51 Fed. Reg. 12792, 12810 (gives Program Suppliers a "credit" forharm but tutds nothing in the record to show any hard ttgures as to the degreeot'armincurred).

28. 45 Fed. Reg. at 63035.

29

30. 47 Fed. Reg. at 9892.

31. 57 Fed. Reg. at 15302.

32. 45 Fed. Reg. 63026, 63036.

33. gi,

34. 1979 Cahle Rnvairv Distribution Determinatinn, 49 Fed. Reg. 20048, 20049
(1984); see alsn, 1989 CshLe Rnvaltv Distrihutinn Proceeding, 57 Fed. Reg.15286, 1528$ (1992)(the Tribunal's goal in "allocating the fund among various
progtim types is to 'simulate market valuation.'"); NCTA v. CRT, 724 F.2d 176,182 (D.C. Cir. 1983)( The Tribunal

confronts

the arduous task of 'simulating thesubtleties of the cable marketplace within a one-year decisionmaking period.").
35. 772 F.2d at 939.

36. 720 F.2d at 1306.

37. NarionalAssocianon ofBroadcasters v. Copyrighr Royalry Tribunal, 772 F.2d 9D,932 (D.C. Cir. 1985).
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63. Tr. 2854 {Lindzmom).

64 Tr 8058 (Lindstrom)

65. Tr. 8096 (Lindstrom).

66. Tr. 8223 {Lindstrorn).

67. Tr. 8194 (Lindstrom).

68. Tr. 8072 (Lindstrom).

69. Tr. 8073 {Lindstrom).

70. Lindstrom written direct, l0; Lindstrom amended smitten direct, 11-14.

71. Tr. 8210 {Lindstrom).

72. Tr. 8218 (Lindstrom}.

73. Tr. 8126-28 (Lindstrom}.

74, Tr. 8126-29 (Lindstrom}.

75. Kessler. written direct, 3,

76. Kessler written direct, 3-4.

77. Kessler written direct, 5.

78. Tr. 3730 (Sieber).

79. Sieher written direct at I,

80. Sieber written direct at 1.

81. Sieher written direct at 2.

82. Sieber written direct at 2.

83. Sieber written direct at 7.

84. Sieber written direct at 8.

85. Sieher written direct, 7.

86. Sieher written direct at 7.

87. Sieber written direct at 7.
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4105-06 (Sieber).

I 14. Tr. 4105-06 (Sieber).

115. Tr. 3875-76 (Si ber).

116 Tr 11707 (Miller)

I 17. Miller i~vitten rehuttal at ".

118. Miller writt n rebuttal at ".

119. Miller smitten rehuttal at ".

120. Miller written rebuttal at ".

l21. Miller written rehuttal at 7.

122. Miller written rehuttai at 7.

I 23. Miller wrttten rebuttal at 7.

l24. Miller written rebuttal at 7.

I 25. Miller written rebuttal at 7.

126. Miller written rebuttal at 8.

127. Miller written rebuttal at S.

l28. Miller written rebuttal at 8.

Miller written rebuttal at 8.

130. Miller written rebuttal at 8.

I 31. Tr. 6702 (Salinger).

I32. Tr. 10880 (Sciteffman).

I 3.'t. Tr. 5936 (angel).

I 34. Tr. 5850 (Fairley).

I 35.

137.

T'r. 9383, 9391-92, 9402, 9453-56, 9458-61, 9474 (Fairley).

Tr. 9400-01, 9403-04, 9421-22, 9425-28, 9439-40 9484-86 (Fairley).

Tr. 11845-49 (Miller); Tr. 7923, 7953-54 (Ringoid).
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163. ~ JSC F&,C at 121.

l64. PTV FdcC at 86.

165. PTV F&C at 86; D v. FE-C at 43.

166. Qg JSC fdcC at 114-15.

167. PS F8cC at 144.

168. JSC Reply FLIC at 47.

169. PS F8cC 145%6.

170. Dev. F&.C at 46.

171. JSC FAC at l45.

172. Dev. FEcC at 35.

I 73. Tr. 11708 (Lindstrom).

I 74. Tr. 11710-11 (Miller).

175. Tr. 11708 (Miller).

17G. PS FEcC at 166.

177. Bortz direct testimony at 8.

178. Bortz direct testimony at 2.

179. Oortz direct testimony at 2.

180. Bnnz direct testimony at 14.

181. Bortz direct testimony at 14.

I 8'. ~ 57 Fed. Reg. at 15301.

I 83. JSC Ex. 3 at 13-»; Bortz direct testimony at 17.

I 84. 57 Fed. Reg. at 15301.

I 85. Tr. 768, 776 (Bonz).

186. 57 Fed. Reg. at 15300.

I 87. Bortz direct testimony at 21-22.
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'.'3, . 984 (Trautman),

'14.; c. 1058 (Trautman)

215. Tr. 11245-46 (Axelrod).

216. Tr. 2547-48 (IVildman).

217. Tr. 11331-32 (Scheffman).

218.. c. 6700, 6776-77 (Salinger).

219. Salinger direct testimony at 7.

220. Stat ment of Paul J. Much at 7.

221. Tr. 2353-54 (Much).

222.

77 3

224

Tr.2351 (Much); Statement of Pau! J. Much at 4.

Statement ot'aul J. Much at 3.

Tr. 2348 (Much); Statement ot Paul J. Much at 3.

225. Tr. '2349-51 (Much).

226 Tr.2347 (Much); Statement ot'aul J. Much at 3,5.

227. Tr. 2354, 2366 (Much); Statement of Paul J. Much at 5.

228 Tr. 2354 (Much).

229. Tr. 2444 (Much).

230. Tr. 2445 (Much).

231. Tr. 2457 (Much).

232. Frankel written rebuttal at 8.

233. Frankel written rebuttal at 4.

234. Frankel written rebuttal at 6.

235. Frankel written rebuttal at 6.

236. Frankel written rebuttal at 7.

237. Frankel ~linen rebuttal at 7.
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Woodbury wrinen rebuttal at 28.

239. Woodbuty writt n rebuttal at 15.

240. Woodbury written rebuttal at 19-20.

241. Woodbury written rebuttal at 21.

242. ~l at 20.

243. Woodbury written rebuttal at 22.

244. Woodbury written rebuttal at 22.

245. Rubin written rebuttal at 2.

246. Rubin written rehunal at 2.

247. Ruhin written rebuttal at 2.

248. Ruhin written rebuttal at 4.

249. Ruhin written rebuttal at 4.

D&0. Ruhin written rebuttal at 8-9.

251. Rubin written rebuttal at 11.

&D2. Ruhin written rebuttal at I I.

V3. Ruhin written rebuaal at 11-12.

254. Ford rehunal testimony at l.

~%5. Ford rebuttal testimony at I.

U&6. Ford rebuttal testimony at I.

257. Ford rebuttal testimony at I.

&D8. Calfee written rebuttal at 2, 3, 9.

259. Tr. 2295-97 (Dueey).

260. See c.e, JSC FAC at I4445. '61.

PTV FlcC at 80.

262. See e.a,3SC FEcC at 96.
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263. JSC F4C at 96, ~ Tq 2428 (Much).

264. PS Reply FEcC at 2-3.

265. Qg JSC FEcC at 95.

266. JSC FEcC at 148.

267. PS Reply FEcC at 58.

268. ~ JSC FZcC at 149.

269. ~ JSC FdcC at 150.

270. PS Reply FRC at 10.

271. PS FZcC at 116.

272. NAB Reply F8cC at 25.

273. PS FdcC at 123-27.

274. JSC Reply F&C at 24, +tine 57 Fed. Reg. at 15295.

275. PS FA,C at 119-20,

276. /gal JSC Reply FA.C at 26.

277. PS Reply FEr.C at 60.

278. Oev. Reply FA,C at 17.

279. Dev. FAC at 44.

280. PS FAC at 134.

281. PS RKC at 13$.

282. Qg JSC Reply FAC at 26-30.

283. PS FAC 120;21.

284. gag JSC Reply F4C at 22.

285. PS Reply FLIC at 62.

286. PS Reply FRC at 63, city~ JSC Ex. 3 at 18.

287. PS Reply FAC at 63.
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288. XC„3SC Reply F&C at 23.

289 PTV Reply F&C at 14-15.

290. PS Reply F&C at 59.

291. ~ JSC Reply F&C at 20.

292. Can. F&C at 94.

293. Can. F&C at 94-95.

294. Can. F&C at 95.

295. Q„JSC Reply F&C at 32.

296. Besen written direct at 3-27.

297. Tr. 3790 (Besen).

298. Bes n direct testimony, Table 1; Tr. 3677-79 (Besen); PS F&C at 182.

299. Besen direct testimony at 24-26, Table 1; Tr. 3623 (Besen)

300. Tr. 3673-74 (Besen).

30l. Besen direct testimony at 26-27; Tr. 3624-25 (Besen).

302. Besen direct testimony at 26-28, Table 2.

303. Tr. 6414, 6418 (Bcsen).

304. Besen direct testimony at 3-5; PS F&C at 168-69; PS Reply F&C at 38-39.

305. Crandall rebuttal testimony at 9-10; Salinger rebuttal testimony at 1, 14; Tr.
8836-37, 8842&3, 8861 (Ctandall); Scheffman rebuttal testimony kt 12-13; Tr.
l0909, 11461, 11469 (ScheNnan); Schink rebuttal testimony at 15.

306. Tr. 3661 (Besen).

307. Salinger rebuttal testimony at 5, 10; Tr. 8669-70 (Salinger).

308. Tr. 8810-11 (Salinger).

309. Tr. 8836-37, 8861 (Salinger).

310. PS Reply F&C at 4541.
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3 I l. Crandall r buttai testimony at 6-8; Schink rebuttal testimony at 1-2, -,, 10, 14;Tr. 9981-82, l0076 (Schink); Salinger rebuttal tesumony at 4; Tr. 8656, 8695-96(Salinger).

312. Tr. 6324-25 (Besen).

313 Tr. 10741&2 (Schef'fjgan); 1979 Cahle Rnvaltv Distrihution D termination, 47Fed. Reg. at 9893.

314. PS F8cC at 178-82; PS Reply F8 C at 45&6.

315. 9 JSC Ex. 34-X.

316. Crandall rebuttal testimony at 11-13.

317. Tr. 3718 (Besen).

318. Crandall rebuttal testimony at 5-6, 13.

319. NAB 1990-1992 Ex. 5-X; 1989 Determination, 57 Fed. Reg. at 15290.

320. Tr. 6301-02, 6304-06, 6563 (Besen).

321. Dev. F&.C at 38, 48.

322. PS F8cC at 172.

3Z. lSC Reply F8cC at 58-59.

324. Tr. 10092-93 (Schink).

325. PS Reply PIC at 42%3.

326. Schink rebunal testimony at 1-2, 16-17.

327. Tr. 6453-54 (Besen).

328. Schink rebuttal at 13; Dev. Reply FAC at 48.

329. Tr. 9978-79 (Schink); Schink rebuttal testimony at 17.

330. Tr. 10012-13 (Schink).

331. Schink rebuttal testimony at 27-30.

332. Qg PTV Ex. 20 (revised).

333. Schink rebuttal at 26, 29.
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334. Tr. 10107 (Schink).

335. Comn~ar 1.jndsnom direct testimony at 10-18 ~wi 57 Fed. Rag. at 1&289-90.

336. Q„Crandall rebuttal testimony at 8.

337. Cooper written direct at 3.

338. P.S. Ex. ARC-1; Tr. 2822 (Cooper).

339. Tr. 2721 (Valenti).

340. Tr. 4317 (Green).

341. Tr. 4318 (Green).

342. Tr. 3218 (Green).

343.,Tr. 4320-21 (Green).

344. Tr. 4321-22 (Green).

345. Tr. 4196 (Claster); Tr. 4858 (Thrall).

346. Tr. 4196 (Claster).

347. Valenti smitten direct at l.

348. Tr. 2750-51 (Valenti).

349. Valenti written direct at 7-8.

350. Valenti smitten direct at 9-10.

351. Valenti written direct at 9-10.

352. Tr. 2727 (Valenti).

353. Valenti written direct at 10.

354. 57 Fed. Reg. at 15302.

355. Sapetstein written direct at I.

356. Saperst in written direct at l.

357. Thrall written direct at 1.

358. Thrall written direct, 6.
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359. Tr. 4862 (Thrall).

360. Thrall writte direct at l0.

361. 57 Fed. Reg. at 1529-', 15302.

362. Thrall written direct at 12-13.

363. Thrall written direct at 19-20.

364. Thrail written direct at 19.

365. PS F&C at 107.

366. PS F&C at 109.

367. PS F&C at 112, ~ino Tr. 1482 (Gerbrandt).

368. PS F&C 113-114.

369. PS F&C at 205, ~ Sieber written direct at 16.

370. Sieber written direct at 18.

371. 1980 Cahle Rnvaltv Dictrihutinn Procaine, 57 Fed. Reg. 15286, 15302(1992)("Sports'esult in [the viewing-to-time ratio analysis studyJ was soimpressive, it went beyond any difference between the reach of supentations andthe reach of regional stations. )

372. PS F&C at 206.

373. ~ JSC Reply F&C at l.

374. JSC Reply F&C at 2.

375. NAB Reply F&C at 4.

376. NAB Reply F&C at 10.

377. PTV Reply F&C at 13.

378. PTV Reply F&C at 14.

379. PTV Reply F&C at 14.

380. Qg JSC Reply F&C at 62-63.

381. 57 Fed. Reg. at 15302.
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S™ -Itatement at 2.

383™aglio written direct at 9.

384 Maglio written direct at 9.

«oney Statement at 2-3.

386. Mooney Statement at 13; Tr. 1298 (Mooney).

38'7. Mooney Statement at 11.

388. Tr. 1315 (Mooney).

389. Tr. 1315-16 (Mooney).

390. I r..3964-69 (Sieber); 1990 T'r. 2063-75 (B. Burns).

391. Mooney Statement at 5-7; Tr'. 1259-62 (Mdone'y).'92.

Tr. 1261 (Mooney).

393. Myhren Statement at I; Tr. 1128 (Myhren).

394. Myhren Statement at 3.

395. Tr. I 146 (Myhren).

396. Tr. 114&i-47 (Myhren).

397, Myhren Statement at 5.

398„Myhren Statement at 4.

399, Myhren Statement at 4.

4K. Mlagiio Statement at I-?.

401. QIL, at 5.

402. Maglio Statement at 9.

403. Ql at 10„

404. Tr. 184445 (Maglio).

405. Tr. 1664 (K. Burns).

406, K:. Burns Statement at 4.
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407. Bortz Statement at 8-9; Tr. at 509-16 (Bonz).

408. Bortz Statement at 34.

409. Bortz Statement at 34.

410. 57 Fed. Reg. at 15301.

411. Stern Statement at 3.

412. Stern Statement at 11-12.

413. JSC Ex. 4.

4 l4. JSC Ex. 4 at 27-29.

415. JSC Ex. 4 at 30.

416. JSC Ex. 4 at 27-29.

417. JSC Ex. 4 at 54,

418. JSC Ex. 4 at 54; Tr. 1491-99 (Gerbrandt); PS Ex. 25-X.

419. Tr, 1478 (Gerhrandt).

420, JSC Ex. 4 at 50.

421, JSC Ex. 2 at 9-1 l.

4&&. JSC Ex. 2 at 9-11.

4U&. JSC Ex. 2 at 12-16.

424. JSC Ex. 2 at 12-16.

425. Tr. 3974 (Sieber).

426. Tr. 3974-75 (Sieber).

427. Tr. 3975 (Sieber).

428. Stern Statement at 4, 13; Tr. 119-20 (Stern).

429. Bortz Statement at 35.

430. Bonz Statement at 35.

431. Bonz Statement at 35.



456 Tr. 2654-56 (Chang); NAB 1990-92 Ex. 36.

457. Tr 662 (Chang).

458, Tr. 2657 (Chang).

459. Tr. 2323 (Ducey); Statement of Dr. Richard V. Ducey at 18; Tr. 3751 (Sieber);NAB 1990-92 Ex. 3.

460. Rebunal Statement of Richard V. Ducey at 3.

461. Rebuttal Statement of Richard V. Ducey at 3.

462. Rebuttal Statement of Richard V. Ducey at 5.

463. 57 Fed. Reg. at 15302, 15303.

465.

Tr. 1972-73; 2128-29 (Ducey).

Tr. 1972-78 (Ducey); Stat ment ot'r. Richard V. Ducey at 9.

466, Statement of Dr. Richard V. Ducey at 9.

467. Statement of Dr. Richard V. Ducey at 9.

Tr. 1977 (Ducey); Statement of Dr. Richard V. Ducey at 9.

469. NAB 1990-92 Ex. 45-R.

470, Testimony ot'obert P. Sieber at 10.

471. Tr. 3734-39 (Sieber); Testimony of Robert P. Sieber at 3-6; Tr. I 979-80, 2003-07 (Ducey).

472. Tr. 2003 (Ducey); NAB 1990-92 Ex. 4 at IV-12.

73. NAB 1990-92 Ex. 4.

~ 7 Tr. 2005 (Ducey)„'estimony of Robert P. Sieber at 4; NAB 1990-92 Ex. 4 atIV-12.

475. Tr. 1981-91 (Ducey); Statement of Dr. Richard V. Ducey at 10- 14.

476. Tr, 1982-83 (Ducey); Statement ot Dr. Richard V. Duc y at 11; Tr. 10606-07
(Ruhin).

477. Tr. 1983 (Ducey); Statem nt of Dr. Richard V. Ducey at 11.
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«- 1984-85 (Ducey); Statement ot Dr. Richard V. Ducev at fl; Tr. 1060810614 (Rubin).

479 Tr. 1983-84 (Ducey).

480. Tr. 10609 (Rubin).

481. Tr. 1990 (Ducey); Statement of Dr. Richard V. Ducey at 13.

482. Tr. 1989 (Ducey).

483. Tr. 1989 (Ducey); Statement of Dr. Richard V. Ducey at 13; Tr. 10622 (Rubin).

484. NAB 1990-1992 Ex. 5.

485. Tr. 2029, 2054-55, 2104 (Ducey); Statement of Dr. Richard V. Duchy at 35.

486. Tr. 2042-45 (Ducey); Statement of Dr. Richard V. Ducey at 35.

487. Tr. 285-87 (Lemieux); Testimony of Dr. Peter H. Lemieux at 27-~9, Cable 9-2.
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Dissent in Part Copyright Arbitration Royalty PanelCable Royalties for the Years 1990-

Vihile I agree generally with the opinion of the majority, I
can not accept the findings made on several key issues and,

accordingly, I must dissent in part.

In summary, I differ as to three principal:matters:: I'am

persuaded that the Borts survey is the best tool'vailable for
measuring relative values in the relevant marketplace and that it
should receive far more weight than it does; I a'm not's
concerned with the supply side aspects of the'.ma'rketplace;'and I
find the direct cases of two of the claimants to'e more

persuasive and deserving of a greater share than'hat'l'located.

As to the structure of the Bort'urvey and'ts met'hodolee

it seems clear to me that it focuses correctlv oh t'he'cable

operator as the key player, asks the economically signif~icalnt'uestion

and accurately provides the best estimates'f rlelative
value in the marketplace that actually existed. 'In'aving'to'ake

programming choices that directly impact on'the ability of

the cable system to stay in business, the cabl'e operators a'e:

required to evaluate programming on a routine, full'-time',

professional basis. This constant exposure enables'heme to

answer questions involving both programming and a c'onstant 'sum

budget on relatively short notice, and to recall, the choices made

without difficulty.
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Dissent in Part
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Most of the expert witnesses who testified agreed that the
Bortz survey was correctly designed and executed and whatever
shortcomings it may have are relatively minor in comparison to
its attributes. In response to suggestions and official Tribunal
criticism over the years& it has evolved to measure the correct
variable and to provide the most accurate results of relative
marketplace value.

As we all agree, the iVeilsen study, on the other hand, is
specifically designed to measure viewing, not value. It is a
useful tool for considering the "advertising" ingredient since
most of the funds that underwrite the cost of all broadcast
stations, superstations, independents and network affiliates
alike, stem from advertising revenue. Viewing data is important
as a means for providing needed perspective, and from which an
indirect showing of "value" may be inferred, but it hardly
supports the allocation requested by the Program Suppliers;
especially in view of the technical issues and criticisms raised
both as to the people-meter data and to the Dr. Besen regression
study. Certainly, I agree with my colleagues that viewing has an

impact on value, but the evidence in the record quantifying this
point is far from persuasive. In the final analysis it is a

question of judgment as to how much weight should be accorded to
the viewing data, how it correlates with value, and how best to
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Dissent in Part
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consider it in an attempt to be as fair as possible to all the

parties involved.

As to the matter of the "supply side" of the relevant
marketplace, I am not persuaded that this factor deserves the

importance it has received. First, I believe that the ~careful i

structure of the compulsory license itself plays m sign~ificant'olein helping to define the marketplace, including the supply

side. Further, I concur with the opinion of those witn~esses who

testified that the supply side of the marketplaoe lis I belstiliken'ed'o

a "forced sale situation": there is no need~ to look at a,

sellers motivations or to speculate about the price that sellers

would demand in a hypothetical market. Moreover', because of the

relative insignificance of the market for distant signals

compared to the market f'r all cable programming, 'even ~if ~th~
supply side is taken into account no significant adjustment

is necessary.

I differ, too, from the majority in that I find, the direct

cases oi two of the claimants to be more persuasiv'e And'deservi,ng

of a significantly greater share than that allocated&

Specifically, I refer to the Devotionals and to the NAB.

The Devotional claimants emphasise the need by cable

operators to diversify their program mix in order to attract and
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retain subscribers. This places a key, critical importance on
"niche" programming, which they clearly provide. Thev also show
that viewers of religious programs have an unusually intense
interest and loyalty in this type of programming. Their aviditv
factor is significantly high. One witness testified that the
Devotional programming was in some respects much like that of
sports programming: both are live, timely and first run. He
noted that they present "live drama": wherein the message of
ministers is substituted for the play of athletes.

Likewise, the testimony presented by the NhB provides
persuasive evidence, in my opinion, that distant signal news and
public affairs programming was especially important during the
period 1990 through 1992, The high avidity enjoyed by news
programming and the instrumental viewing of this type of
programming during this period, show its high value relative to
the other available programming. So, too, substantial evidence
was presented to show that station-produced programs, such as C14N

programming or the diverse evening news shows, establish strong,
almost personal attachments to news shows and to news anchors and
clearly elevate this type of programming to a high value above
the actual viewing provided. Zt is this higher level of relative
value which justifies a higher allocation of shares from that
made by my fellow panel members.
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In conclusion, while I assign the Bortz results greater
weight, nevertheless in making a judgment on a din'al 'allocation
to be made to a specific partv, the need to evalua'te and c'on4ider
whatever additional clarification and support is presented by
that party or provided in the record is fully rkcognizel,
including whatever value mav be discerned from the viewing data.
Based on the evidence of record, a fair and reasonable allocation
of the royalties collected in the three relevant years in the
Basic Fund should be made and distributed as follows:

Program suppliers
Joint Sports

50.2

30.5
NAB 9.5
PTV 5.8
Devotionals

Canadians 1 '

The Canadians share for the year 1990 should be distribu'ted on a
pro-rata basis to the other five claimants.

While not much evidence was presented on the 3.75% Fund, it
is uncontroverted that 3.75% signals are relatively
expensive and that their carriage by superstations increased over
the relevant time period. Almost 4/5ths of the total funds,'eceived

in the 3.75% Fund derive from payments made bv the
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superstations. It is also apparent that these signals are
selected by the cable operators to be carried onlv where real
value is clearly discerned. It seems clear, furthermore, as one
wi tness testified, that sports is an extremely valuable asset
that a cable operator looks for in carrying a superstation. Such
factors, argue the JSC, point to the relative value of spoxts as
greater in this 3.75% Fund than it is in the Basic Fund. Finding
little evidence to the contx'ax'y, I agree. Therefore I would
allocate the 3.75% fund for each of the three yeaxs as follows:

Program suppliexs
Joint Sports

48 '

38 '
NAB

PTV
OoO

Devotionals

Canadians
3 ~ 0

0 ~ 2
The canadian share for 1880 should be allocated pro-rata among
t he nther four paxticipating claimants.

Respectfully submitted,

fo+ E. Farmakides
CARP Panel Member
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2. Comoarative Evaluations

Two studies have specifically addressed the question of the
predictiveness of the constant sum measure in relation to other

scaling techniques. The first study, conducted by Joel N.

Axelrod, then with the Xerox Corporation, appeared following an

exchange over the merits of comparative scales within the pages

of a 1966 issue of the Journal of Advertisina Research

(Blankenship, 1966; Hailer, 1966). The Axelrod study, entitled
"Attitude Measures That Predict Purchase," appeared in a 1968

issue of the Journal of Advertisina Research. Eleven years later
in 1979, Russell X. Haley, a professor of marketing at the
University of New Hampshire, and Peter B. Case, a specialist in
advertising and media research with the General Electric Company,

published a replication of Axelrod's study entitled "Testing

Thirteen Attitude Scales for Agreement and Brand Discrimination"

in the Journal of Marketina. Both studies are considered classic
works by marketing specialists, and are often cited in marketing

research texts (for example; Alreck and Settle, 1985; Churchill,

1983; Green and Tull, 1978; Hughes, 1971; Parasuraman, 1986;

Peterson, 1988; Tull and Hawkins, 1987).

a. The Axelrod Studv

Axelrod (1968) compared ten different survey research

measures with respect, to (a) their ability to discriminate among

choice alternatives within a category (i.e., the property of

sensitivity); (b) their ability to produce the same results over



10

different . amples of respondents (i.e,, the property of

stability);; and (c) their ability to predict subsequent behavior

(i.e., the property of predictive power) . The ten measures

compared were: (1) the Lottery measure, (2) the +5 to -5 Rating

Scale, (3) the Predisposition-to-Buy Scale, (4) the Constant Sum

Scale, (5) Paired Comparisons, (6) Forced Switching, (7)

Advertising Recall, (8) First and Second Choices, (9) Awareness,,

and (10) Buying Game.

In the constant sum procedure, subjec:t~ were asked to

allocate "11 cards among a predate.rm,inied set, of brands to

indicate the likelihood of brand purchase, A person's preferenoe

score was simply the number of cards,allocated to each bran@.,

Axelrod labeled each measure an intermediate criterion (I.C.),

meaning that a psychological response to a stimulus measured in

Time 1 is assessed relative to its predictiveness, or

correspondence, with a measured reSpqnse to the same stimulus in

Time 2. In Axelrod's (1968, p. 3) words:

The marketer needs a morq j.mediate measure
of the effects of manipu)at ions -- a measure
that reflects the immediate qffect of a
st,imulus on a consumer but also predicts his
subsequent purchase behaNior~ Such a measure
is called an Intermediate Cri.terion, or I.C.
for short.

In other words, the intermediate c~ritegion,(I,.C.) is a proxy

measure that validly predicts behavior,

To determine the short-term and long-term predictiveness of

the measures, interviews were carried out with samples of 2,000

i 
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and 2, 500 women from di f ferent, cities. Short.-term predict iveness

was measured at three- and five-week intervals, while long-term

predictiveness was measured after five months. Axelrod found

that first brand awareness (i.e., name all brands that you can

think of; also known as top-of-mind awareness) and the constant

sum measure were the most stable and predictive measures of

purchase behavior (i.e., of the 8 measures retained after the

sensitivity phase of the study). In particular, Axelrod found

that the constant sum was the best measure of repeat purchase,

that is, the probability that a person will keep buying the same

brand. From the aggregate data, Axelrod (1968, p. 17) concluded:

In those situations where research users are
concerned not only with short-term
predictions, but also with providing
diagnostic information — what beliefs are
held by those who are going to switch to
various brands, what do they like, want, etc.
-- the Constant Sum is superior because it,
spreads customers along a continuum.

In other words, the constant, sum most accurately reflects how

customers fall in relation to the various categories of possible

behavior.
he The HG3.G aXld CGSG Stud

Haley and Case (1979) conducted a comparative study of

thirteen popular rating scales to determine (1) which scales are

related (i.e., consistency of the measures themselves; measuring

the same Ching), and (2) which discriminated best among brands of

frequently purchased packaged goods. The thirteen scales,
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including two versions of the constant sum measure, were,culled,

from a longer list of testing scales partly on the basis, of,

popularity and diversity.
The scales were tested across, six,packaged goods categories

with relatively high purchase frequency and sales concentratipn~

among a small set of brands. Tbe IIulpjyctIs were 630 women qver ,

age 18 who were responsible for family shopping. One Cons/ant

sum scale asked subjects to allocate ten pennies among the

selected brands as an indication of brand liking; the other

measure, a paired comparison procedure, asked subjects to

allocate 10 points among pairs of brands.

Haley and Case found that the constant sum measure Way one

of five scales to adequately discriminIate among brand liking and

to be strongly associated with curraInt~ brand usage. Xn otQer

words, the constant sum technique,was one of the measures that

most accurately reflected the brand preferences of the tested

 
sample of respondents.

3. Field Anoli.oations

The pragmatic value of the, constant sum technique for,

measurement purposes may be demonstrated by its applicagian in,

the field. Though no industry-,wide surveys are publicly

available, large marketing research firms such as Decision

Research, Eric Marder 6 Associates, Maritz Marketing Research,

McCollum/Spielman Worldwide, Ogtoby, Smith, and. Marketeam/Doane

Marketing Research, use the constant sum technique in numerous
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marketing surveys each year. The two industry-based applications

described below are presented to illustrate the utility of the

constant sum for the actual practice of marketing research.

a. The Assessor Model

The constant sum technique is incorporated as a fundamental

measurement component of the ASSESSOR Model. The model was

developed at the Massachusetts Institute of Technology, and first
described by Alvin J. Silk and Glen L. Urban in a 1978 Journal of

Marketina Research article entitled "Pre-Test-Market Evaluation

of New Packaged Goods: A Model and Measurement Methodology."

According to Silk and Urban, the ASSESSOR Model and its
measurement procedure were developed to estimate sales potential

for new products before they are test marketed, in an effort to

reduce product failures and test costs. As employed in the

model, the constant sum measure is used to evaluate brand

preference among a set of tested brands. The constant sum

procedure was selected, as noted by Silk and Urban, because of

its superior ability to elicit preference judgments from

consumers. In practice, the ASSESSOR Model has been used by a

number of major marketers to test more than 1,000 products.

b, Coca Cola's OCT

Another example of a field application of the constant sum

procedure is provided hy Coca-Cola's QCT (Quantitative Copy

Testing) . QCT is an instrument that. was developed and utilized

by Coke to test advertising effectiveness. Included among the



cognitive and attitudinal scales is a constant sum scale designed

to measure brand-purchase likelihoo4.,

In the procedure, subjects are asked to allocate 10 points

among a set of soft drink brands. Each point, as defined, in the

procedure, represents one future,purchase. The total pointy

allocated per brand is interpreted to, mean likelihood of future

purchase — the more points given to a particular brand, the

greater the likelihood that brand will be purchased.

It should also be noted that Coke has used the constant sum

technique in non-advertising tests. In product tests, Coke uses

the technique to measure brand preference. This applicatj.on is

similar to the use of the constant sum in the ASSESSOR Model.

B. Nielsen Audience Data

As noted above, the CRT favored,the MPAA viewing study,, in

part because the study measures !'actual behavior" and was

conducted in the relevant year., Hqwever, I do not believe the

Nielsen data, which underlie the, MpAA study, are immune t,'o recall,

problems. Nor are the Nielsen audience data a direct measure of

"viewing" behavior.

Diaries suffer from problems of,nonresponse and response,

error. Though I will deal main3,y wigh,problems, of respomse error

in the following paragraphs, it should be noted that nonresponse

error is particularly troublesome fop piqries,. Typically,

diaries are completed by only 544,of, trope households sampled,

and those individuals who fill out and return diaries tend to be

0
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systematically different from nonrespondents in significant ways

(e.g., younger people, espec'ially males, are less responsive;

blacks. are less likely to complete and return; and heavy viewers

are more likely to return diaries than are other viewer-types).

The CRT's concerns regarding behavior and recall are problems of

response error, and are inherently associated with the diary

method of data collection.
The Nielsen-based MPAA study is the product of self-reported

recall of past, behavior; it is dependent, upon individuals

completing diaries of their viewing behavior. These diaries are

often reconstructed from memory. When diaries are used to

determine program ratings, viewing behavior is not directly
measured; rather, viewers'ecall of past, viewing behavior is
measured. As documented in the literatur'e, diary-based audience

data (such as those which underlie the MPAA study) reflect
"faulty recall" and should not, be equated with absolute viewing

behavior.

One reason why Nielsen diary-based ratings are susceptible

to recall problems is that viewers who complete Nielsen diaries

have little involvement in the measurement, process; they are not

directly or professionally concerned with the process of

measuring viewing. Furthermore, viewers may forget, which

programs they watched when completing diaries; they may make

honest reporting mistakes; and they may enter false viewing

choices in order to reflect more "socially acceptable" viewing



(Fletcher and Bowers, 1991; Ogles andi HOward, 1990; Sissors and

Bumba, 1989).

Perhaps even more important (given the nature oi the CRT

proceedings) is the. fact that recall of viewing is a partlicular

problem fair cable 'IV subscribers. Aocording to Ogles and Howard

(1990) andi to Sissors and Bumba (1989i), audience data fram cable

TV homes tend to be inaccurate becyuqe there are too many,

stations for diary keepers to remember; it simply takes too much

time and attention to detail for cable subscribers to complete

diaries.
In summary, the CRT's concernS regarding behavior and recall,

apply also to MPAA viewing studies. Nielsen diary-based data

neither directly measure actual viewing behavior, nor are they

immune to faulty recall.
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L Qualification

Since September 1989 I have been President and Chief Executive Officer
of COMSAT Video Enterprises, Inc. (CVE), a whollywwned subsidiary of the
Communications Satellite Corporation (COMSAT). CVE is the largest provider of
satellite-delivered entertainment services to the U.S. lodging industry, and is
engaged in sports and entertainment program acquisition, broadcast services, High
Definition Television and Direct Broadcast Satellite development.

Prior to joining CVE, I served as Executive Vice Presideat of Turner
Broadcasting System, Inc. (Turner Broadcasting) from 1980 to 1987 and Senior
Executive Vice President from 1987 to 1989. I also was a member of the Turner
Bmndamting Board of Directors and executive committee, and held the position of
President of Superstation WTBS.

Turner Broadcasting is a diversified entertainment company which owns
and operates four progmmming services delivered to cable systems, home satellite
dish owners and SMATV systems via satellite: (1) the Superstation WTBS, which is
and has been for several years the most widely~ed distant signal; (2) the Cable
News Network (CNN); (3) Headline News; and (4) Turner Network Television
pe). Turner Brtedcaating also is engaged in the business of syndicating feature
films and television programming. Included within its library are more than 3,700
feature-length motion pictures (obtained as a result of Turner Broadcasting's
acquisition of MGM/UA Entertainment Company in l986), as well as a number of
cartoon episodea, short subjects, television series and made-for-television movies.
In addition, Tuner Brtmlcasting owns the Atlanta Braves major league baseball
club, and holds a limited partnership interest in the Atlanta Hawks professional
basketball team.

During my tenure with Turner Broadcasting. l vvas involved in virtually
every aspect of WTBS'aily operation, including the development and acquisition
of programming for WTBS and the marketing of the super. iaiion to cable
operators. My responsibilities also required me to he generally familiar with the
olierations of other program services with which WTBS competed (such as other
cable networks and superstations), as well as the cable television, broadcast, sports
and syndication industries.
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I spent 21 years with CBS, starting in the mail room and eventually

becoming President of CBS Television Network and CBS Sports. I also have been

active in several industry organizations. For example, I have served as Chairman
of the Board of the National Academy of Television Arts and Sciences; Secretary
to the Board of Governors of the National Cable Television Association (NCTA);
Chairman of the NCTA National Satellite Network Committee; and Chairman of
the NCTA Programming Conference. In addition, I have been a member of the

Board of Governors of the National Academy of Cable Programming; the Board of
Advisors of the Cable Television Public Affairs Association; and the Executive
Committee of the Cable Television Advertising Bureau.

I received the NCTA President's Award in 1983 and Associate's Award

in 1986. I also have received five Emmy Awards, four Awards for Cable
Excellence and two international sports awards.

2. inion Concernin Distant Si al Pro ram Values

The Joint Sports Claimants (Major League Baseball, National Basketball

Association, National Hockey League and National Collegiate Athletic Association)
have asked that I offer the Tribunal my opinion concerning the relative value of
the non-network sports and syndicated programming on WTBS and other distant
signals carried by cable in 1989.

I am aware that in the cable royalty distribution proceedings for 1978

through 1983, the copyright owners of syndicated movies, series and shows
received from the Tribunal approximately 70 percent of the cable royalty funds. I

alco am aware that the copyright owners of live professional and college sports
programming received less than on~uarter of the syndicators'ward, or
approximately 15-17 percent. I am advised that these awards were tied largely to
the amount of distant cable 'viewing" generated by each program category (that is,
the number of hours that ecch program aired multiplied by the average number of
cable households watching that program).

It is my opinion that the Tribunal's awards in the 1978-83 proceedings
do not reflect the relative values that the cable industry placed upon distant signal
non-network sports programming, movies, series and shows during those years. In

my opinion, the Tribunal's past awards undercompensated the owners of live
sports programs and overcompensated the suppliers of syndicated progmms, based

upon the comparative worth of these programs to the cable industry. I believe
that, for the year 1989, the sports interest are entitled to a share of cable royalties
which more closely approximates the share allocated to syndicators — again, based
on the comparative worth of these programs to the cable industry.

3. Discussion

There are several factors which help explain the importance that the
cable industry has attached to live sports programming — its uniqueness and
originality; the fact that it is truly first-run; its relatively limited availability; its
topical nature; its promotability; the loyalty of its followers. Because of these
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factors, live sports programs are critically important to the cable industry's
principal objective — convincing consumers to subscribe to, and to continue
paying $ 15 to $30 per month for, cable service. They are more important than
syndicated movies and programs which typically do not appear on distant signals
until after having had multiple runs in other media.

It is, of course, difficult to quantify these factors and to accord relative
dollar values to the different types of non-network programs on distant signals.
However, based on my experience in programming WTBS and marketing the
superstation to cable operators, I believe that sports programming has a relative
value significantly greater than that reflected in 'viewing" data or past Tribunal
awards.

The marketplace value of a progrnm package can be seen in the anmunts
paid to acquire that programming from independent sources. The level of
licensing fees may be quite different than the amount of viewing" which the
program generates.

For example, in December 1989 Turner Broadcasting agreed to pay
Columbia Pictures Television approximately $ 10 million for the rights to televise
1,000 feature films during the years 1990-98 on WTBS and TNT. This was the
largest movie package ever licensed from a single Hollywood studio in the history
of basic cable. The package, which included many popular titles such as "Kramer
vs. Krnmer," "The Big Chill," "Tootsie, and "To Sir With Love," will give Turner
some 14,000 thousand hours of progrnmming over a nine-year period (assuming 7
runs per title).

At approximately the same time that it closed the Columbia deal, Turner
Broadcasting agreed to pay the NBA a total of $275 million for the rights to
televise up to 320 NBA games (about 800 hours) during 1990-94 on TNT. In
other words, the amounts that Turner Broadcasting pays to televise the NBA
games will be nearly 30 times greater than the amounts paid to televise the
Columbia movie package — even though that movie package will likely generate
much greater viewing" over the run of the contract.

It might be noted that much of the programming on WTBS in 1989
consisted of older off-network shows such as the "Beverly Hillbillies," "Gilligan's
Island," Brady Bunch," Andy Griffith,'eave It To Beaver Perry Mason,"
"Sanford 8r, Son" and 'Bewitched." Progrnms such as these, although they were
popular and likely generated significant viewing," were relatively inexpensive to
obtain.

Consider also the amounts that WTBS received from the sale of
advertising on sports programming. Major sports programming (Braves baseball,
NBA basketball and SEC football) generated a significant portion of WTBS'otal
ad revenues in 1989, even though it accounted for a relatively small amount of
broadcast time. Even those revenues did not reflect the full value of sports
programming to WTBS.

For example, it does not take into account the significant promotional
value of the sports programming. In 1989, a significant amount of WTBS'



advertising expenditures and promotion opportunities (including those on its sister
networks of TNT, CNN and Headline News) related to Braves baseball, NBA
basketball and SEC college football.

The reason for the emphasis on sports is easy to understand. A principal
goal of WTBS is to gain access to as many cable systems as possible. We were, of
course, quite successful in doing this; by 1989, WTBS reached some 93 percent of
the nation's cable households. The sports progranuning on WTBS was and remains
a key ingredient in convincing cable operators to carry the superstation. Indeed,
Ted Turner recognized early on that sports programming should be key to the
success of WTBS as a superstation, and thus he purchased the Braves shortly after
acquiring WTBS in 1970. (Other superstation interests have recognized the same,
e.g., Tribune (WGN/Cuba) and Gaylord (KTVT/Rangers)). Turner's ownership of
the Bmves assures WTBS of an important block of programming. It also ensures
that this programming is available at a cost considerably less than outside
licensing.
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by not holding an evidentiary hearing on the

attorneys'ees issue after the court decided

to impose sanctions persuasive. This failure,

Liddle & Robinson insists, ~iolated due pro-

cess because 28 U.S.C. 5 1927 is a punitive

statute ar.d, hence, Liddle & Robinson should

have been allowed to inquire at an e~ddentia-

ry hearing into what expenses were actually

incurred and how reasonable such expenses

Although a hearing may certainly be "use-

ful" in some instances, see Copeland, 641

F.2d at 905, and "it is perhaps conceivable

that due process could require a hearing on

sanctions ... in certain circumstances," a

hemmg is not required in all circumstances.

3fcLaughlin, 808 F.2d at 120o. Regarding
sanctions under Federal Rule of Civil Proce-

dure 11, the court stated in McLaughlin:

The trial court, as a primary participant in

the proceedings, had already observed

those elements of the litigation most rele-

vant to the criteria for imposing sanctions

under the rule, most notably tbicLaughlin's

conduct during the trial.... The opportu-

nity the District Court provdded i&ICLaugh-

lin to respond to the defendants'pplica-
tions for fees and costs gave him ample

opportunity to set forth whatever objec-

tions he had to the level of sanctions im-

posed.

Id. at 1205-06 (citation omitted). Here, as in

.&lcLaughlin, the party against tvhom sanc-

tions have been imposed has had ample op-

portunity to set forth arguments in opposi-

tion to sanctions. Liddle & Robinson has no

valid objection based in due process, and the

district court did not abuse its discretion in

deciding that a hearing was unnecessary.

Accordingly, v;e hold that the district court

had jurisdiction to impose sanctions upon

Liddle & Robinson and that in so doing it did

not abuse its discretion, and we affirm.

W
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T

. "incurred" these costs (that is, actually paid its

counsel for services rendered):is belied by a
certificate filed by Kidder Peabody's counsel stat-

ing that Kidder Peabody paid 'its "counse! 583,-

Canadian Claimants, et al., Intervenors.

PROGRAt&I SUPPLIES, Petitioner,

LIBRARL4N OF CONGRESS and
Register of Copyrights,

Respondents,

National Association of Broadcasters,
Intervenor.

DEVOTIOtNAL CLADIAiNTS, Petitioner,

LIBRARIAN OF CONGRESS and
Register of Copyrights,

Respondents.

Nos. 96-1449, 96-1460 and 96-1451.

United States Court oi Appeals,
District of Columbia Circuit.

Argued Jan. 29, 1998.

Decided Jure 26, 1998.

Classes of copymght royalty claimants

challenged distribution, by Librarian of Con-

gress, of royalties collected from cable tele~a-

sian systems. The Court of Appeals, Karen

LeCraft Henderson, Circuit Judge, held that:

(1) Librarian's decision v-as entitled to un-

usually vride deference; (2) Librarian's order
was adequate; (8) coppmght arbitration royal-

I

279.04. 'See Fso. R.Arr. P. 10(a); D.C. Cta. R.

30(b). Liddle dt Robinson has introduced no
contradictory evidence.
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ty panel's rejection of "harm" criterion mas
not improper; (4) first claimant could not
challenge evidentiary findings of panel a'o-

sent showing of how alleged errors affected
that claimant; (6) Librarian's downward ad-
justment oi panel's award to second claimant
its not imoroper; (6) elimination of "harm"
criterion did not warrant higher award to
second claimant; (7) award to second claim-
ant was not arbitrary despite assertion that
panel improperly weighed cadence; and (8)
Librarian's approval of award to third claim-
ant was not arbitrary.

Denied.

1. Telecommunications e 449.10(1)
In re~ieamg decision of Librarian of

Congress as to distribution of copyright roy-
alties collected from cable tele~~sion systems,
pursuant to statute permitting Court of Ap-
peals to modify or vacate decision only if
Librarian acted in arbitrary manner, Court
of Appeals mill set aside royalty award only if
it determines that evidence before Librarian
compels substantially different award, and
Court vill uphold royalty award if Librarian
has o Tered facially plausible ezplanafion for
it in terms oi record evidence. 17 U.S.C;A.
5 802(g).

2. Administrative Law and Procedure
e»741

Stands.d to which Court of Appeals
holds admimstrative decisionmaher may be-
coi..e more rigorous over time as decision-
maker acquires greater experience vith par-
ticular administrative scheme.

3. Telecommunications c 449.10(1)
Judicial re~iew of decision of Librarian

oi Congress as to distribution of copyright
royalties collected from cable television sys-
tems, to determine whether Librarian acted
in arbitrary manner, is not coextensive with
Librarian's review of copyright arbitration
royalty panel's proposed settlement ior
whether panel's determination is arbitrary or
contrary to law. -17 U.S.CM 5 802(f, g).

4. Telecommunications ~449.10(1)
In re&iewing decision of Librarian of

Congress m to distribution of copyright roy-
alties collected from cable television systems,

Court of Appeals reviews ore Lib~ri~q's
deciion, not underl)mg decision of cooyright
arbitration royalty paneL 17 L.S.C 4.

9 80'(g).

6. Telecommunications C 449.10(1)

In assessing whether pamcular arne d of
copyright royalties contraveres pro~isions of
Copyright Act, interpretation, by Librarian
oi Congress, of ambiguous provisions that he
is charged with administering is due defer-
ence. 17 U.S.C 4. 5 802.

6. Telecommunications e 449.10(1)

If final award of copyright royalties col-
lected from cable television systems that is
made by Librarian of Congress to class
claimant bears rational relationship to record
evidence, is plausibly explained and is other-
wise developed in a manner that does not
plainly contravene applicable statutory prom-
sions, appellate court's task is at an end and
court must uphold the award. 17 U.S.CW
$ 802(g).

7. Telecommunications 4 449.5(3)

Order of Librarian of Congress distrib-
uting copyright royalties collected from cable
tele~is!on systems was not ir.adequate for
failing to discuss each stage of decisionmak-
ing orocess or evidentiary basis for each
award, as Librarian mas not required to du-
plicate work of underlying cooyright arbitra-
tion royalty panel decision, and there mas no
suggestion that Librarian discharged his re-
view obligations in arbitrary manner. 17

U.S.CM 9 802(f).

8. Telecommunications c 449.6(3)

Submission of questions to copyright ar-
bitration royalty panel by Register of Copy-
rights for clarification of panel's reasons for
proposing particular awards vm not improp-
er, in connection with Register's obligation to
recommend to Librarian of Congress wheth-
er panel decision should be adopted or reject-
ed, and, even if such action impermissibly
lengthened Librarian's review period, missed
deadune would not justify invalidation of Li-
brarian's decision. 17 U.S.C 4. 5 802(0.
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9. Telecommunications e 449.5(3)

Copyright arbitration royalty panel's re-
jection of criterion considering harm caused
to copyright owners by secondary transmis-
sions oi copyrighted works by cable tele~i-
sion systems, in determining proper distribu-
tion of royalties collected trom cable systems,
was not improper, and Librarian of Congress
did not act in arbitrary manner by approimg
such rejection, as Congress delegated to Li-

brarian, Register of Copyrights, and panel
responsibility for developing criteria by
which claims were to be assessed. 17

U.S.C 4 5 802(c).

15. Telecommunications 4 449.5(3)

Copyright arbitration royalty panel's
elimination of criterion considering harm
caused to copyright owners by secondary
transmissions of copyrighted works by cable
tele~ision systems, in determining proper
distribution of royalties collected from cable
systems, did not necessarily warrant higher
award to class claimant that had been nega-
tively affected by that criterion in the past,
even if claimant's circumstances had not
changed, since awards were based on combi-
nation of factors. 17 U.S.C 4. j 802.

10. Telecommunications e 449.5(3)

Librarian of Congress ~ms not required
to adopt or reject decision of copyright arbi-
tration royalty panel in its entirety, as to
distribution of fees collected from cable tele-
vision systems, but could adopt panel's deci-
sion in part. 17 U.S.CA 9 802(f).

16. Telecommunications e 449.10(1)

In renewing decision of Librarian of
Congress as to distribution of copyright roy-
alties collected from cable tele~ision systems,
it is not role oi appellate courc to indepen-
dently weigh evidence or determine credibili-

ty of vitnesses. 17 U.S.CX 5 802(g).

11. Telecommunications c 449.10(1)

Class claimant could not challenge em-

dentiary findings of cooyright arbitration
royalty panel in panel's distribution of royal-
ties from cable television systems absent ex-

planafion as to hov; correction of alleged
errors would benefit clahnant. 17 U.S.C 4.

$ y 801, 802.

17. Telecommunications e 449.5(3)

Copyright arbitration royalty panel's al-

leged failure to accord evidence proffered by
one class claimant the same weight as it gave
other claimants'imilar evidence did not indi-
cate that approval oi award by Librarian of

Congress was arbitrary. 17 U.S.C.A. 5 802.

12. Telecommunications 4 449.5(3)

Fact that award oi royalties to class
claimant by copyright a.bitration royalty
panel represented compromise between dif-

fering expert views of value of claimant's
programming vm not sumcient basis for
finding the compromise figure arbitrary. 17

U.S.C 4. 5 802.

18. Telecommunications c 449.5(3)

Librarian of Congress did not act in
arbitrary manner by failing to increase
award ot'opyright royalties to one class
claimant, notvdthstanding alleged categoriza-
tion errors made by Librarian and underly-
ing couyright arbitration royalty panel in
compiling survey results, as such evidence
vm weighed vrith-other factors in determin-
ing claimant's award. 17 U.S.CM 5 802.

13. Telecommunications 4 449.5(3)

Copyright arbitration royalty panel's
process in calculating distribution of royalties
from cable tele~+sion systems met minimum
constitutional requirements of due process
clause. U.S.CW Const remend. i 5; 17

U.S.C 4. 5. 802.

14. -Telecommunications e 4495(3):
Downward 'adjustment, by Librarian of

Congress, .of copyright arbitration royalty
panel's award'of royalties from cable telei-
sion systems to one class claimant, to account

'n Petitions for Review of an Order of the
United States Department of Justice.

Dennis Lane argued the cause for petition-
er Program Suppliers..

TERS v. LIBR. OF CO.iGRESS 909
907 lD.C. Clr. 1998)

for certain settlements panel overlooked in
its calculafions, was neither arbitrary nor
irrafional, even if panel found that claimant's
circumstance=- had not changed from pre~i-
ousyear. 17U.S.C 4 5 802.
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John I. Stewart, Jr. argued the cause for
petitioner National Association of Broadcast-
ers. Jacqueline E. Da~w, Jessica R. Herrera
and Henry L. Baumann were on brief.

Barry H. Gottfried argued the cause for
petitioner Devotional Claimants. Clifford hL
Harrington, John H. &Iidlen, Jr., George R.
Grange, II, Richard 3L Campanelli and W.
Thad Adams, III, were on brief.

Bruce G. Forrest, Attorney, United States
Department of Justice, argued the cause for
the respondents. Frank W. Hunger, Assis-
tant Attorney General, and William G. Kan-
ter, Attorney, United States Department of
Justice, were on the brief.

Timothy C. Hester argued the cause for
intervenors Canadian Claimants, et aL 3fi-
chele J. Woods, L. Kendall Satterfield and
Victor J. Cosentino were on brief.

Ronald A. Schechter argued the cause for
amicus curiae Joint Sports Claimants.'ob-
ert Alan Garrett, PMip R. Hochberg and
Judith Jurin Semo were on brief.

Before: GINSBURG, HENDERSON and
IL4iN DOLPH, Circuit Judges.

KAREN LECRAFT HENDERSOiN,
Circuit Judge:

A cable teleiwion system must pay royalty
fees to the Register of Copyrights (Register)
in exchange for the pri~Mege of retransmit-
ting to its subscribers certain copyrighted
programming. See 17 U.S.C. 5 111(d). The
Librarian of Congress (Librarian) then dis-
tributes the collected royalties to the copy-
right owners. Id. $ 111(d)(4). In Phase I of
the distribution process, royalties are appor-
tioned among eight classes of claimants. See
Distribution of 1990, 1991 and 1992 Cable
Royalties, 61 Fed.Reg. 55,653, 55,655 (1996)
(hereinafter Librarian Decision). In Phase
II awards are made to individual copyright
owners within each of the closes.. Id. If at
either stage a controversy arises regarding
the appropriate disposition of all or a portion
of the royalties, the Librarian convenes a
Copyright Arbitration Royalty Panel to pro-
pose a . settlement.. See . 17 U.S.C.
5 111(d)(4)(B); iVfajority Report of the Copy-
right Arbitration Royalty Panel (5I31I96)
(hereinaftei'anel Report). The panel's pro-

posal is then forwarded to the Librarian,
v'ho, on the recommendauon of the Register,
adopt" it or rejects it (in whole or in pari)
and distributes the disputed royalties accord-

hgly. 17 U.S.C. 5 802(f).

Each of the peutioners here is a disap-
pointed class claimant challenging the Li-
brarian's Phase I distribution of royalties
collected for the years 1990, 1991 and 1992.
Because our review of the Librarian's deci-
sion is limited, and because on our limited
revie none of the petitioners has estab-
lished a basis to alter or modify its royalty
award, we reject their challenges and affirm
the Librarian.

I. BACKGROUii;D

In 1974 the Supreme Court ruled that a
cable tele~ision system's retransmission of
non-network copyrighted programing to mar-
kets distant fronf those to which it was origi-
nally broadcas't was not a "performance" un-
der the Copyright Act of 1909, 17 U.S.C.
$ $ 1 et seq., (hereinafter 1909 Act) and there-
fore an action for copyright infringement did
not lie against the cable system. See Tele-
prompter Corp. u CBS, 415 U.S. 394, 94
S.Ct. 1129, 39 L.Ed.2d 415 (1974); cf. Fort-
nigntly Corp. ii L'nited Artists TelevioNolle

Inc., 392 U.S. 390, 88 S.Ct. 2084, 20 L.Ed.2d
1176 (1968) (reu"ansmission of non-nebvork

copyrighted programming to Local markets
did not give rise to infringement liability
under 1909 Act). While it recognized the
adverse effect the retransmissions could have
on copyright owners, the Supreme Coun
concluded that "[d]etailed re@dation of these
relauonships [between cable operators and
copyright owners), and any ultimate resolu-
tion of the many sensitive and important
problems in this field, must be left to Con-
gress." Teleprompter, 415 U.S. at 414, 94
S.Ct. 1129; accord'ortnightly,'92 U.S. at
401, 88 S.Ct. 2084 ('e have been invited
... to render a compromise decision'in this
case that would, it is said, accommodate the
mrious competing considerations of copy-
right, communications, and antitrust policy.
.We decline the in&station. That job is for
Congress.").
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H 101 et eeq.) (heremafter 1976 Act), see
aleo H.R.Rep. Ão.94-1476. at S9 (1976), U.S.
Code Cong. h Admin. News at 5659, o708-
5704 ('he dmicult problem of determining
the copyright liability of cable television sys-
tems has been before the Congress since
1965.") (hereinafter 1976 House Report).
The 1976 Act permitted recovery of royalties
for non-network programming retransmitted
to distant markets but not for other types of
retisnsmitted programining:

The Committee determined ... that there
was no e1ndence that the retransmission of
"local" broadcast signals [to the same mar-
kets served by the local broadcasters]
threatens the existing market for copy-
right progivm owners. Similarly, the re-
transmission of nebvork programming, in-

cluding network pro~mming which is
broadcast in "distant" markets, does not
injure the cop)Tight owner. The copyright
owner conmcts anth the network on the
ba=-is of his programming reaching all mar-
kets served by the network and is compen-
sated accordingly.

By contrast, their [sic] transmission of
distant non-retwork programming by cable
systems causes damage to the copyright
owner by distributing the program in an
area beyond which it has been licensed.
Such retransmission adversely affects the
ability of the copyright owner to e~loit
the work in the distant market. It is also
of direct benefit to the cable system by
enhancing its ability to a~iact subscribers
and increase revenues. -For these reasons,
the Committee .has concluded that the
.copyright liability of cable tele1dsion sys-
tems under the compuhory license should

. be limited to the retransmission of distant
non-network programming. „:

1976 House Report at 90, U.S. Code Cong. Ec

-Admh. News at 5704-o705; accord Natumal
Aee'n of Broadcasters v. Copyright Royalty

Because the Congress believed "that it
would be impractical and unduly burdensome
to requ~'re every cable system to negotiate
with every copyright owner whose work was
transmitted by a cable system." 1976 House
Report at 89, it established a centralized
process for the collection and payment of
royalties. See iVational Broadcaeting Co. v.

Copyright Royalty Tribunal, 8!8 F od 1289,

1291 (D.C.Cir.19SS) (eThe purpose of this
regulatory structure is to faciLitate the ex-

ploitation of copyrighted materials by remov-

ing the prohibitive transaction costs that
would attend direct negotiations between ca-

ble operators and copyright holders, while at
the same time assuring cop!Tight holders
compensation for the use of theh property.")
(hereinafter 1VBC). To admiv'=ter the pro-
cess, the Congress established the Copyright
Royalty Tribunal (Tribunal) and authorized it
to periodically adjust royalty rates and dis-

tribute collected royalties. See 17 U.S.C.

55 111(d), S01-S10 (1976).

Under the 1976 Act, it'laime".a could not
agree on the proper distribut!on of collected
royalties, the Tribunal declared a controver-
sy as to the portion of royalues in dispute
and conducted hearings to dete~ne the ap-
propriate apportionment of the funds. Id
5 804(d)-(e). The Tribunal had one year to

complete its proceedings, id 5 804(e), and in

its final determination it wm to "state in
detail the criteria that the Triounal deter-
mined to be applicable to the particular pro-
ceeding, the various facts that it found rele-
vant to its determination in that proceeding,
and the specific reasons for its deteimina-
tion," id. 5 808(b).

I

.: The Congress did not, however, prescribe
the criteria or procedures according to which
the Tribunal should assess a claim for royal-
ties.

FAT'L ASSOC. OF BROADCASTERS v. LIBR. OF CONGRESS 911
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1;oli;lng Statutory Frameuorl Tribunal, 675 F.'d 867, 878 (D.C.Cir.1982)

se to the fortnightly and Tele- (-The Act therefore was not mte..ded to com-

atter since 1965, the ninety- broadcasters whose programs are retrans-

gress enacted lens!ation to ad- mixed locallv bv a cable system in the same

mission rova!ty problem
opyright Act of 1976, pub.L. qi.o Broadcasting iVetumk Inc. s'. Copyright'd as amended at 17 US C Royalty Tribunal, 720 F.2d 1295, 1808

(D.C.Cir.1988) (similar) (hereinafter CB1V).
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The Committee recognizes that the bill
does not include specific pro~wions to
guide the Copi~ght Royalty [Tribunal] in
determining the appropriate division
among competing coppTight owners of the
royalty fees collected from cable systems
under Section 111. The Committee con-
cluded that it would not be appropriate to
specify particular, limiting standards for
distribution. Rather, the Committee be-
lieves that the Copyright Royalty [Tribu-
nal] should consider all pertinent data and
considerations presented by the claimants.

1976 House Report at 97, U.S. Code Cong. &

Admin. iVews at o712. Accordingly, the Tri-
bunal developed three primary criteria—"[1]
the harm caused to copyTight owners by
secondary transmissions of copyrighted
works by cable systems, [2] the benefit de-
rived by cable systems irom the secondary
transmissions of certain copyrighted works,
and [3] the marketplace value of the works
transmitted," iVAB I, 676 F.2d at 373—and
two secondary criteria—"[4][the] quality of
copyrighted program material, and [6] time-
related considerations," id.—to assess each
party's claims.

The 1976 Act also provided for judicial
renew of the Tribunal's distribution deci-
sions:

Any fmal decision of the Tribunal in a
proceeding under section 801(b) may be
appealed to the United States Court of
Appeals, virhin thirty days atter its publi-
cation in the Federal Register, by an ag-
grieved party. The judicial reidew of the
decision shall be had, in accordance with
chapter 7 oi title 5, on the basis of the
record before the Tribunal. iso court shall
have jurisdiction to review a final decision
of the Tribunal except as provided in this
section.

17 U.S.C. 5 810 (1976). Pursuant to this
pro~mion, this Court v as called on to review
the Tribunal's distribution of retransmission
royalties for four oi the first five years they
were collected. See iV4B I, 67o F od at 377-
85 (challenges to Tribunal's distribution of
1978 royalties); CB.V, 720 F2d at 1305-19
(challenges to Tribunal's distribution of 1979

-royalties); Nationalebs'n'ofBroadcasters e.

Copynght Royalty Tribunal, 772 F od 922

(D.C.Cir.198o) (challenges to Tribunal'=- di=--

mbution of 1979, 1980 ard 1982 royahes)
(hereinafter K48 II).

As time passed, however, there was k=-uffi-

cient work to justif) the ezistence of a per-
manent body and therefore, some seventeen
yew after its creation, the Congress abol-
ished the 'Tribunal and transferred most oi
its functions to an ad hoc Cop)eight, Arbitra-
tion Royalty PaneL See The Copyright Roy-
alty Tribunal Reform Act of 1993, Pub.L. Yo.
103-198 (codified in relevant pair., as amend-
ed, at 17 U.S.C. 8 801-803) (hereiinaffer
1993 Act). In so doing, the House Commit-
tee responsible for the legislation reasoned
that

ad hoc arbitration panels are better suited
to handle the functions currently handled
by the TribunaL The experience with ar-
bitration under the Section 119 satellite
compulsory license was positive, ard indi-
cates that this approach can work ior the
other royalty schemes in title 17. Testi-
mony of vdtnesses before both Houses on
the proposal supports this conclusion.

H.R.Rep. iVo. 103-286, at 11 (1993), U.S.
Code Cong. & Admin. Yews at 29o', 2968
(hereinafter 1993 House Report).

The 1993 Act also transferred certain oi
the Tribunal's functions to the Librarian oi
Congress and the Register oi Cop)eights:

The Register of Copyrights and the Li-
brarian of Congress vill play important
roles in convening and relieving rhe deci-
sions of the arbitration panels. The Copy-
right Office is currently the 'viont end" of
the compulsory license system. State-
ments of Account [oi royalties owed] for
the section 111, 119, and 1006 licenses are
filed vith the Oifiee. The royalties paid in
under these licenses are then deposited by
the Copyright. Office into the United
States Treasury.... The CopyTight Of-

'fice also has authority to promulgate regu-
lations for the administration of these
functions. Section 806 of the Copyright
Act requires the Library of Congress to
provide the CopyTight Royalty Tribunal
with necessary administrative services, in-
cluding those related to budgeting, ac-

counting, financial reporting, travel, per-
sonnel, and procurement.
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In short, the Copyright Office and the
Library oi Congress already have consid-

erable involvement in the administration of
compulsory licenses and in the work of the
Tribunal. When combined with the Copy-
right Omce's almost 100 year experience in

copyright hsues, assigning some of the
duties formally carried out by the Tribunal
to the Omce and the Library makes good
sense.

Id (footnote omitted).

Accordingly, under the new distribution
scheme established by the 1993 Act, an arbi-
tration panel is now entrusted with initial
responsibiligi for formulating a proposed dis-

tribution of disputed royalties. 'See 17 U.S.C.

8 801-802. The arbitration panel has 1SO

days to hear evidence 'and develop the pro-
posed settlement of outstanding claims. Id
5 802(e). It must "act on the basis of a fully
documented written record, prior decisions of
the Copyright Royalty Tribunal, prior copy-
right arbi~Qon panel determinations, and
nQings by the Librarian of Congress under
section 801(c)." Id $ 802(c). Within the
same 18~ay period the panel must include
its proposed settlement in a report, setting
-forth the facts that the arbitration panel
found re!e;ant to its determination," and it
must forward the report and accompanying
smitten record to the Librarian:

Withe 60 days after receiving the report
of a copyright arbitration royalty panel
under subsection (e), the Librarian of Con-

gres=, uoon the recommendation of the
Remster of Copyrights, shall adopt or re-
ject the determination of the arbitration
paneL The Librarian shall adopt the de-

terminafion of the arbitration panel unless.
the Librarian finds that the determination
is arbitrary or contrary to the applicable
provisions of this title. If the Librarian
rejects the determination of the arbitration
panel, the Librarian shaQ, before the end
of that 60-day period, and after full exanu-
nation of the record created in the arbitra-
tion proceeding, issue an oider setting the
royalty fee or distributiori of fees, as the
case may be. The Librarian shall cause to
be published in the'ede'ral Register the

, determination uf the arbitration paiiel and
the deci&on of the Librarian (including an

B. The Petitioners'hallenges
The petitioners are the first to challenge a

.decision of the Librarian under the new roy-

alty distribution process established .by the
1993 Act. Each represents a distinct class of

'c!afmants: Program Suppliers (Programmer)
represents the copyright owners of syndicat-

TERS v. LIBR. OF CO.iGRESS gj3
7 (D.C. Cir. 1998)

order issued under the precede&'.g sen-

tence). The Librarian shall aLso publicize
such determination and decision in such
other manner as the Librarian considers
appropriate. The Librarian shall a!so
make the report of the arbitrafion panel
and the accompanying record available for
public inspection and copping.

Id 5 802(f).

The Librarian's decision can then be re-
~~ewed by this Court:

Any decision of the Librarian of Con-

gress under subsection (f) with respect to a
determination of an arbitration panel may
be appealed, by any aggrieved party who
would be bound by the determination, to
the United States Court of Appeals for the
District of Columbia Circuit, within 30

days after the publication of the decision in
the Federal Rey'ster. If no appeal is
brought within such 30-day period, the
decision of the Librarian is final, and the
rovalty fee or determination wi;h respect
to the distribution of fees, as the case may
be, shall take effect as set for.h in the
decision.... The court shall have juris-
diction to modify or vacate a decision of
the Librarian only if it finds, on the basis
of the record before the Librarian, that the
Librarian acted in an arbitrar;. manner.
If the court mod1fies the decision of the
Librarian, the court shall have jurisdiction
to enter its own determination with respect
to the amount or distribution of royalty
fees and costs, to order the repayment of
any excess fees, and to order the pamnent
of any underpaid fees, and the interest
pertaining respectively thereto..in accor-

dance vith its final judgment. The court
may further vacate the deci=-ion of the
arbitration panel and remand the ca=-e to
the Librarian for arbitration proceedings
in accordance with subsection (c).

Id 5 S02(g).
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ed television series, mo~.es and tele~wion
specials; 'viational Association of Broadcast-
ers (iNAB) represents the copyright owners
oi programs, like news and local interest
material, that are produced and broadcast by
only a single tele~ision station - and Devo-
tional Claimants (Devotional) represents the
copyright owners of "[s]yndicated programs
of a primarily religious theme, not limited to
those produced by or for religious hstitu-
tions," Panel Report at 13, that do not fall
within another category of programming.'t

issue is more than $500 million in royal-
ties—the total amount coQected for non-net-
work programming retransmitted to distant
marl'eta in calendar years 1990, 1991 and
1992.s The disputed royalties consist of "Ba-
sic Funds," "3.76% Funds" and "Syndez
Funds," which in turn are subdivided hto
1990 collections and 1991-1992 collections.
The Basic Funds include all of the royalties
collected from small- and medium-sized cable
systems as well as the royalties collected
from large cable systems for retransmissions
that were permitted under the now defunct,
distant sill carriage rules of the Federal
Communication Commission (FCC). See Li-

1. Syndicated series and specials consist of the
fofioiiing:

(1) programs licensed to and broadcast by at
least one U.S. commercial television station
during the calendar year in question; (2) pro-
grams produced by or for broadcast bv two or
more U.S. television stations during the calen-
dar year in question; and (3) programs pro-
duced by or for a U.S. commercial television
station that are comprised predominantly of
syndicated elemencs, such as music video
shows. cartoon shoi~w. "Phl blagazine." and
locally hosted moire shows. Smdication re-
fers to selling pro@amming on a market-by-
market basis to broadcast television stations in
che United States. "Off-network" smdication
refers to programming syndicated after hating
first appeared on a network. "Cheers" and
"Roseanne" are examples. "First run" smdi-
cacion refers to propos first appearing in
syndication, such as talk and game shows.

Panel Report at 11-12.

2. The Panel Report describes NAB's program-
ming as follows: "fp]rograms produced by or for
a U.S: commercial teleimion station and broad-
cast only by that one station durutg the calendar
year in question and noc coming within the ex-
ception described in subpart (3) of the 'Progtam
Suppliers'efitution." Panel Report ac 12-13" (referring fo subpart (3) quoted supra at note 1).

brarian Decision, 61 r ed.Reg. at 56.654. The
3.76% Funds and Syndez Funds consist of
royalties collected ezciusively from large ca-
ble systems for retransmissions that are now
permitted as a result o1 the FCC's repeal of
its distant signal carriage and syndication
ezcluei~ity rules, respectively.'d.

The Librarian declared a Phase I distribu-
tion controversy and convened a cop)Tight
arbitration royalty panel (Panel) on Decem-
ber 4, 199o. Id. at 66,6o6. The Panel con-
ducted approzimately o0 days of evidentiar
hearings during which it heard the testimony
of more than 60 witnesses and it re~iewed
over 200 ezhibiis and hundreds of pages of
written testimonv submitted by the class
claimants. See Panel Report at 26. The
record was closed on &larch 29, 1996, after
which the claimants submitted over one thou-
sand pages of post-hearing briefs. Id. at 17.
The three-member Panel, mth one dissent,
reported its proposed distribution to the Li-
brarian on May 31, 1996. See Letter from
Panel Chair to Librarian of 6/31/96. In its
report, the Panel proposed the following
Phase I apportionment for the non-settling
class claimants:

3. The Librarian also avvarded a share of the
royalties to five other classes of copyright com-
ers—i.e.. Joint Sports Claimants (JSC). hlusic
Claimants (AIC). Yationa! Public Radio (1PR),
Public Broadcasters (PBS) and Canadian Claim-
ants (CC). PBS and CC have intervened in this
litigation. filing a joint brief in support of the
Librarian's distribution decision. Each of the
petitioners has also joined in the portions of the
intervenors'rief that are not adverse to its
claims. JSC has filed an amicus curiae brief.
supporting the Librarian's decision and opposing
certain of the arguments advanced by the peti-
tioners.

4. The Tribunal. it appears, was in the midst of a
distribution proceeding to determine the proper,
Phase I apportionment of 1990 royalties just
before the Congress enacted the 1993 Act. See
Librarian Decision at 55,655. When ic became

'clear that the Tribunal would be abolished by the
1993 Act, the 1990 proceedings were suspended
and, at the urging of the parties. the Librarian
convened a panel to develop a proposed settle-
ment for not only the 1990 royalties but also the

,1991 and 1992 funds. Id.

5. The 3.75% Fund is named for the formula by
which the royalties are calculated—i.e., 3.75% of
gross receipts. See Librarian Decision.'61 Fed.
Reg.'at.55,654.
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Table 1: Panel's Proposed Phase I Apportionment of Royalties

Claimants Ba=ic Fund Basic Fund
(1990) (1991-1992)

'3.75 Fund
(1990-1992)

Syndex Fund
(1990-1992)

Programmer 55.o5% 55.00% 58.60% 100.00%

NAB 7.58% 7.50% 7.50% None

Devotional 1.26% 1.25% 0.95% None

PBS o.81% 5.75 ic None None

JSC 29.80% 29.50"7c - 82.60% None

CC None 1.00% 0.85% None

Source: Panel Report at 148.

The proposed awards differed significantly
from those the Tribunal had last approved
before its abolition:

Table 2: Tribunal's Phase I Apportionment of 1989 Royalty Funds

Claimants Basic Fund
(1989)

3.75 Fund
(1989)

Syndex Fund
(1989)

Programmer

NAB

Devotional 1.25% 0.95% Non

60.00%c 62.60% 9o.50~dc

5.70% 5.70% None

PBS 4.00% None None

AIC

JSC

4.50% 4.50% 4.50%

23.80% 26.00% None

CC 0.75% 0.25% None

Source: Cerned Questions from the Re@ster of Copyrights to the Copy-
right Arbitration Royalty Panel of 7/16i96, at 2 (hereinafter Certified
Questions to Panel).

A.er re~iesaing the Panel's findings, the
Register notified the class representatives of
a meeting to discuss certain perceived short-
comings in the Panel's report:

We have reviewed-the Panel's report,
the petitions to modify and the replies filed
by the parties to this'proceeding. It is
etddent that the report cannot be adopted

= by'the Librarian in its present form, and
'~ould not be sustainable'on.appeal.. De-

. spite the report's length,'there is' signifie
. cant absence of.findings offact and conclu-

sions of law supporting the Panel's specific

determinations. The report consequently
lacks adequate explanation justiMng the
Panel's awards. Without such explanation,
the Librarian cannot evaluate the Panel's
reasoning to determine if it acted in an
arbitrary manner;

We have also examined the record in
this proceeding and have determined that
the Librarian cannot engage in a de novo

'eview of the merits of this case. First, as
-'the Canadian Claimants aptly point out in
'-their reply, de novo review.cannot be com-

-.: pleted in the 60-day time period. Second,
and more importantly, the record is not
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complete with respect to some hsues.
V ithout further development, there is no
evidence upon which the Librarian can
reach a conclusion, preventing him from
making his own determination as to the
royalty distribution.

The Copyright Act is silent as to the
Libraria'n's authority to remand the [Pan-
el] report for further development and ex-
planation. We have determined, however,
that a remand is the appropriate solution
in this proceeding and will most likely
produce an ultimate determination that
»ill »ithstand judicial review.

Letter from Register of Copyrights to Phase
I Cable Parties of 7/3/96.

At the meeting, the claimants generally
expressed their reservations about the legali-
ty and»isdom of a remand to the Panel.
See Meeting of 7/11/96 Tr. 6-o8. The Regis-
ter nonetheless determined that the best way
to proceed was to submit a series of "certi-
fied questions" to the Panel so that it could
elaborate on its reasons ior specific percent-
age awards. See Certified Questions to Pan-
el at 1 ("The questions are intended to probe
the original intent oi the Panel only. They
are not intended to reopen any issues or
invite any reconsideration."). The Panel re-
soonded to the questions on August 29, 1996,
emphasizing that royalty shares could not be
determined»ith mathematical precision and
were inescapably dependent on the Panel's
exercise of its informed judgment as to the
relative merits of each class's claims:

The point is, after revie»ing and weigh-
ing the surveys and all other relevant in-
formation, it is the Panel's function to
make a final judgment as to the award of
each party. There»m a considerable dii-
ference of opinion in weighing all the ev-
idenc as is partly evident by the fact'that
the Panel »m not unanimous in its judg-
ment. To reach the judgment as it eats

- there had to be, and.there was, a signifi-
.. cant compromise. The above comments

emanate from discussions with the Copy-
-.:right Office and the tenor of certain ques-
:: tions which:suggests that there is a preci-

- .sion [sic] or.mathematical way to calculate
-':these awards by placing weights on all the
:.-categories.'he Panel can somewhat con-

fine the awards 'oy ma'"'ag obsess ation= on
the surveys and oba:afions on the other
evidence presented.. However, in its final
aspect the panel ha:- to use its judgment.

... A great deal oi pres-ure was placed
on the Panel member not only to analyze
and consider [the evidence], but also to
debate and agree on a judgment—one that
by its very nature required a relatively
precise quantification of the final results.
Clearly, the most important element of the
decision was the "judgment" of the PaneL
The Panel assimilated this information and
feels comfortable that it understood the
evidence and argument as presented. In
writing the report it:-lf,, the Panel simply
ran out of time. In the experience of at
least one member of the Panel, the report,
when issued, was about midway from
where it would be ii it were an opinion
published in an appeLtate report, It need-
ed considerable ediung and tightening.
The Panel »ishes to emphasize, however,
that it abides by it=- essential judgments in
this proceeding.

Copyright Arbitrafion Royalty Panel Re-
sponses oi S'29196 to Certified Questions
from the Rey'ster oi CopyTights, at 2-3
(hereinafter Panel Re oonses to Certified
Questions).

After retie»ing the Panel's substantive re-
sponses to each of the certined questions, the
Re@ster recommended adoption oi the Pan-
el's findings with adju=tments to account ior
(1) the i&iusic Claimaru'nd ibational Public
Radio's settlement of their claims to the Ba-
sic and Sywdez Fund- a~d (2) the Panel's
other errors, admitted and other»ise, in ap-
portioning the 3.76 Funds. See Librarian
Decision, 61 Fed.Reg. at Go,660-64. The Li-
brarian adopted the Remter's recommenda-
tion without modificafion: "Having duly con-
sidered the recommendation of the Register
of Copyrights regarding the report of the
CopyTight Arbitration Royalty. Panel in the
distribution of the 1990-1992 cable funds, the
Librarian of Congrms fully endorses and
adopts .her...recommendation.-to .accept. the
Panel's decision in part and reject it in part."
Id. at oo,669. Acco~~gly, a summary of the
final apportionment of. royalties approved by
the Librarian is as followa .,-. -. ':
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Table 3: Librarian's Phase I Apportionment of Royalties
Class Claimants Basic Funds 3.75 Funds Syndex Funds
k Collection
Years

917

Programmer
-1990
-1991-1992

JSC
-1990 .

-1991-1992
2S&955000%
28.1725000%

31.1605620%
31 9999325%

Xone
Xone

52.6336250% o6.012o439% 9o.o000000%
52.5250000% 56.0131375% 95.5000000%

iNAB
-1990
-1991-1992

7.1820o00% 7.1688409%
7.162o000% 7.1625000%

Xione
i%one

MC
-1990
-1991-1992

PBS
-1990
-1991-1992

Devotional
-1990
-1991-1992

4.5000000%
4.5000000%

5.5049750%
5.4912500%

1.1938500%
1.1937500%

4.o000000%
4.5000000%

i%one

intone

0.9080o32%
0.9072o00%

4.o000000%
4.5000000%

i%one
None

Xone
h one

CC
-1990 0.7o00000% 0 9500000%
-1991-1992 0.9oo0000% 0.1871800%

Source. Librarian Decision, 61 Fed.Reg. at 55,669.

Xone
Xone

The petitioners timely appealed the Li-
brarian's decision. iIAB contends that, it
should have been awarded an 8.897025%
share of the 1990 Basic and 3.75 Funds and
an 8.815~o share of the 1991-1992 Basic and
3.75 Furds, both of which increases should
be errec'ed by corresponding reductions in

Programmer's award. Devotional claims
that it should have been a1varded a three per
cent share of the Basic and 3.7o Funds, or at
the very least, its awards should have been
no lower than those proposed by the Panel;
it does not indicate, however,-f'rom whose
award or awards such increases should come.
Finally, Programmer argues that it deserves
a larger award, the amount and source of
which can be determined only on remand 'to

the Librarian.

- II. STANDARD OF REVIEW

, [lj As provided by,subsection 802(g) of
the 1993 Act, we may "modify or vacate a
decision of the Librarian only if [wej hand[ j,
on the basis of the record befoie the Librari-

an, that the Librarian acted in an arbitrary
mar~er." See 17 U.S.C. rj S02(g). The cor-

lesponding provision of the 1976 Act, section
810, Dermitted renew of a Tri'ounal decision
"in accordance vith chapter 7 oi title 5, on
the basis of the record before the Tribunal."
17 U.S.C. 5 810 (1976). Notwithstanding the
deference in language be@veen the 1993 Act
and the 1976 Act, Devotional contends that
our review of the Librarian's decision should
be no different from our review of a Tribunal
decision; in both hstances, the Administra-
tive Procedure Act (APA)—i.e., 5 U.S.C.

il 706(2)—supplies the appropriate standard
of mdew. Similarly, Programmer argues
that the APA's arbitrary and capricious test,
5 US.C. rj 706(2)(A), as mt ~reted h.xot~
Veiucte Manufacturers Association v. State
Fane Mutual AutomoMe Insurance . Ca,
463 US; 29,'43, 103 S.Ct. 2856, 77 L.Ed od

443 (1983), should control. Finally', NAB
also claims that we should continue to review
the Librarian's royalty distrroution decision
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under a variant of the APA's arbitrary and
capricious test, see bIotor Vehicle Dlfrs., 463
U.S. at 48, 103 S.Ct. 2866 ("In re~iewlng [an
agenc~'s] e~lanation, we must consider
whether the decision was based on a consid-
eration of the relevant factors and whether
there has been a'clear error in judgment")
(quotations omitted), although it concedes
that APA review may now be more limited
than in the past and that the "substantial
evidence" test, 6 U.S.C. ) 706(2)(E), no long-
er applies.

Conversely, the intervenors argue that the
APA's arbitrary and capricious standard no
longer applies: pursuant to subsection 802(f),
the Librarian is obliged to adopt the Panel's
proposed settlement unless he finds it "arbi-
trary or contrary to the applicable prorisions
of" Title 17; in turn, under subsection S02(g),
we may modify or remand the Librarian's
decision only if we conclude that he "acted in
an arbitrary manner" in applying the section
S02(0 standard; this "double arbitrary" stan-
dard is therefore narrower than APA re-
rdew.s The Librarian goes even further, ar-.
guing that our "judicial review role in this
case is at the outer edge of cases barely
receivable under a criterion of substantive
correctness." t Librarian Br. 14.

V e conclude that our renew of the Librar-
ian's di=-tribution decision under subsection
802(g) is significantly more circumscribed
than the review we made of Tribunal deci-
sions under section 810. As a result, in
appl)ing the "arbitrary manner" standard
set forth in subsection 802(g), we villi set
aside a royalty award only if we determine

6. Any difference between a "double-arbitrary"
standard and a "single-arbitrary'tandard may
well be illusory For if the Panel's proposed award
is parentiy arbitrary or plainly contravenes an-
other provision of Title 17,'he Librarian's deci-
sion to approve the award without modification
would constitute "act[ing) in an arbitrary man-
ner" as well.

7. The Register's recommendation to the Librari-
an (which was apparently adopted by the Librar-
ian without alteration) suggests that the Librari-
an's review of the Panel's proposed setdement is
indistinguishable from this Court's review of Tri-
bunal royalty. distribution decisions. Ses Librari-
an Decision, 61 Fed.Reg. at 55,656 ("Neither the
[1993] Act'or its-legislative'istory indicates

-what h..meant specific'ally by..'a*itrary,'ut
there. is no reason to conclude that the use of the

that the evidence before the Librarian com-

pels a substantially difierent award. Vie will
uphold a royalty award ii the Librarian has
offered a facially plausible explanation for it
in terms of the record evidence. &Nile the
standard is an ezceptionally deferential one,
we think it is most consistent with the intent
of the Congress as reflected in the language,
structure and history of the 1993Act.'.

The Congress'8 Intent

Under the APA standards incorporated by
section 810, judicial retdetv of the Tribunal's
royalty distribution decisions was already
quite deferential. See X4B II, 772 F od at
926 ri: 3 (noting that standard of review
applied to Tribunal royalty apportionments is
same .standard "employed in ratemaking
cases coming from the Federal Energy Reg-
ulatory Commission[], an area in which a
highly deferential standard of revie'w has tra-
ditionally been anplied"). As we obsezved,

the judicial task is not to weigh the evi-
dence and Qz what in our ~iew would
constitute appropriate percentages, for
that would be to intrude into the function
entrusted to the Tribunal. Our job, rath-
er, is to determine whether the royalty
atvards are uithin a "zone of reasonable-
ness"—not unreasonably high or unreason-
ably low—and that the CRT's decision is
.neither arbitral nor capricious, and is
supported by substantial evidence.

"vAB II, Tt2 F.2d at 926; accord CBrV, 720
F od at 1804 ("In acknowledging the need for
substantial evidence, however, are emphasize

term is any different than the 'arbitrary'tandard
described in the [APAl.-). Contrary to Program-
mer's contention. however. the Register did not
assert that our review of the Librarian's decision
had not changed. See id. at 55,656-5?.

8. Even had the standard of review remained the
same, we are doubtful that any of the petitioners'rguments

+auld lead us to distu* the Librari-
an's Phase I apportionment. ~ Nonetheless,'given
our past experience with the "highly litigious
copyrightwwner subculture," NAB II, 772 F2d
at 940, we think it useful to decide the standard
of review question now. But cf. Naiural Re-
sources Defense Council, Inc. v. EPA, 725 P.2d
761, 767-68.(D.C.Cir.1984) (declining to select

. standard oF review because regardless.of stan-
dard applied result would be same).
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the Congress did not intend to change the
standard of reiew applicable co royalty dis-
tribution decisions as to so hold mould ignore
plain evidence of the Congress's intent to the
contrary, a disfavored consmzction. See
Breceeter tc Gage, 280 U.S 827i 887 50 S.Ct.
115, 74 L.Ed. 457 (1980) ('"'The deliberate
selection of language so differing from that
used in earlier Acts indicates that a change
of law mas intended."); In re Request for
Assistance. 848 F.2d 1151, 1154 (11th Cir.

1988) ('hen the legislature deletes certain

language as it amends a statute, it generally
indicates an intent to change the meaning of

the statute."), cert. denied, 488 U.S. 1005, 109

S.Ct. 784, 102 L.Ed.2d 776 (1989). In light of
the Congress's decision to remove from the
judicial review pro~ision of the 1993 Act any
reference to the APA, we also conclude that
Programmer and NAB err in suggesting that
the arbitrary and capricious standard contin-

ues to control our subsection 802(g) review.s

Moreover, subsection 802(g) plainly does

not ence a congressional intent to subject
the Librarian's decision to more searching
reviem than me have in the pa-t applied to a
Tribunal decision. Further, me cannot ig-

nore the simplification of review language the
1998 Act achieved: we nom ask simply
whether "on the basis of the record before

iiAT'L ASSOC. OF BROADCAS
Ctieas t& FDd 9

that the Tribunal's choice of a particular
percentage allocation is not reviewable for
exact precision, but simply for rationality;
me are without power to set aside a particu-
lar percentage allocation provided that it is
within a 'zone of reasonableness.'); cVAB I,
675 F od at 874 ("Claims of this sort are
generally mell beyond the e~ertlse or au-

thority of courts, however, and Congress
made clear its awareness of our limitations
by mahng the Tribunal the primary arbiter
of these claims."); cf. Montana-Dajcota
Utile. Co. v. iVorthceeetern Pub. Serv. Co.,

341 U.S. 246, 2ol, 71 S.Ct. 692, 95 L.Ed. 912

(1951) ("Statutory reasonableness is an ab-
stract quality represented by an area rather
than a pinpoint. It allows a substantial
spread between what is unreasonable be-
cause too low and what is unreasonable be-
cause too high. To reduce the abstract con-

cept of reasonableness to concrete expression
in dollars and cents is the function of the
Commission.").

%Me the section 810 standard was "highly
deferential," in enacting the 1993 Act the
Congress apparently concluded that the stan-
dard mas not deferential enough, as evi-

denced by the repeal of section 810 and the
enactment of subsection 802(g)—a prosodion
that contains no reference to the APA. We
therefore reject Devotional's assertion that

9. The 1993 Act also repealed subsection 803(a) of
the 1976 Act, which provided that, "[e]xcepc as
otherwise provided in this chapter, the Tribunal
shall be subject to the provisions of the Adminis-
trative Procedure Act [] ( ... title 5, United
States Code. chapter 5, subchapter II and chap-
ter 7)." 17 U.S.C. 5 803(a) (1976). The 1993
Act's sole reference to the APA is found in sub-
section 802(c), which requires the Panel to con-
duce its proceedings "subject to subchapter II of
chapter 5 of title 5"—the notice and comment
proidsions of the APA. See 17 U.S.C. 5 802(c).

IVe find these changes, together with the sig-
.nificant structural changes effected by the 1993
Act. to be compelling evidence of the Congress's
intent to limit the applicability of the APA. Thus,
to the extent the petiYioners argue that the strong

'resumption in favor of applying the APA re-
quires us to adhere ta the review standards set
forth in 5 US.C. 5 706(2),'we think this is one of
those unusual circumstances in which the Con-
gress's intenc is sufficiently clea'r to overcome the

. presumption Indeed, the . Supreme Court

. reached a similar concitmion in somewhat analo-
gous circumstances:

. Exemptions trom the cirms of the Adminis-
trative Pcucedure Act are noc lightly co be

presumed in view of the statement in g 12 of
the Act that modifications must be express....
But we cannot ignore the background of the
1952 immigration legislation. its laborious ad-
aptation of the Administrative Procedure Act to
the deportacion process. the speciFic points at
which derivations from the Administrative Pro-
cedure Act were made. the recognition in the
legislative history of this adapuve technique
and of the particular derivations. and the di-
rection in the statute that the methods therein

. prescribed shall be the sole and exclusive pro-
'cedure for deportation proceedings. Unless
we are to require the Congress to employ mag-
ical passwords in order to effectuate an exemp-
fion from the Administrative Procedure Act, we
muse hold that the present statute expressly
supersedes the hearing provisions of that Act.

klarcello v. Boruts, 349 U.S. 302. 310, 75 S.Ct.
757, 99 I Ed. 1107 (1955); accord Asiana Air-
lines v. FAA, 134 F.3d 393,"396-99 (D.C.Cir.
1998) (finding APA notice and comment tiquite-
ments'inapplicable" because their 'application

"would tender" superfluous statutory language
specd3mg rulemaking procedures agency was to
follow).
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the Liorarian, ... the Librarian acted in an
arbi~ manner," 17 U.S.C. 5 802(g),
whereas formerly we asked whether the Tri-
bunal's decision was

(A) arbitrary, capricious. an abuse of
di=cretion, or otherwise not in accordance
with law;

(B) contrary to constitutional right,
power, pri&Mege, or immunity;

(C) in excess of statutory jurisdiction,
authority, or'limitations, or short of statu-
tory right;

(D) without observance of procedure re-
quired by law;

(E) unsupported by substantial evidence
- in a case subject to sections 666 and oo7 of

[Title 6] or otherwise reviewed on the rec-
ord of an agency hearing provided by stat-
ute; or

(F) unwarranted by the facts to the ex-
tent that the facts are subject to trial de
novo by the reviei~~g court.

6 U.S.C. 5 706(2). Thus, for us to conclude
that acting in an "arbitrary manner" is syn-
onymous i&ith the list of administrative trans-
gressions set forth in the APA would be
absurd. Cf. Steadrnan tt SEC, 460 U.S. 91,
98-99, 101 S.Ct. 999, 67 L.Ed.2d 69 (1981)
(finding significant difference between APA's
"substantial evidence" test and statutory lan-
guage requiring that agency's order be "sup-

I

ported by and in accordance with ... sub-
stantial e~~dence").

The 1993 Act also establishes a royalty
distribution structure that ditfers from its
predecessor in important respects. 'First,
the 1993 Act inserts an additional layer of
administrative review by the Re@ster and
the Librarian bebveen the factfinder's con-
clusions and our review; See 17 U.S.C.
5 802(e)-(f).. The Tribunal, however, had
both the first and last administrative word
under the procedure established by the 1976
Act. See 17 U.S.C. 5k 801-810 (1976). Sec-
ond. the two-stave decisionmahnz 0'rocess

10. %Phile the~legislative history ot the 1993 Act
states that ".[a) clear. report setting forth the
panel's reasoning and findings vill greatly assist
the Libraria'n'of Congress" in conducting his
review of the report, a "clear. report-. is 'not
required undhr'subsecnon '802(e). '993 House
Report at 13.

established by tlhe 1993 Act mu-t now be
completed in 240 days wherea= the Tribunal
had 36o days to conclude its single-stage
process under the 19'76 Act. Compare 17
U.S.C. 5 80'(e)-(f), tI:itn 17 U.S.C. & 804(e)
(19'76). Third, the Panel's report must be
accompanied by the written record and need
set forth only "the fact; that the arbitration
panel found relevant to its determination,"
id, 5 802(e), tvhereas the Tribunal was
obliged to "state in detail the criteria that
[it] determined to be applicable to the partic-
ular proceeding, the various facts that it
found relevant to its determination in that
proceeding, and the specific reasons for its
decisions," 17 U.S.C. ) 803(b) . (1976)."
Fourth, and perhaps most significantly, the
1993 Act changes the paradigm for adminis-
trative decisionmaUng: it replaces the Tri-
bunal's quasi-adjudication i~ith an arbitration
undertaken by an ad hoc panel whose pro-
posed settlement is then reviewed by final
decisonmakers, the Register and the Librari-
an. See 1993 House Report at 11 ("The
experience with arbitration under the Sec-
tion 119 [of Title 17] satellite compulsory
license was positive, and indicates that this
approach can work for the other royalty
schemes in title 17').

The foregoing s~ctural changes are also
perfectly consistent with the Congress's evi-
dent intent to facilitate expeditious and infor-
mal settlement of claims at the administra-
tive level and to discourage resort to formal,
protracted and costly judicial processes of
resolving disputes. See id. at 13 ("[T]he
panels, ~~ith the assistance of the Copyright
Office, must promulgate and be governed by
clear procedural and evidentiary guidelines
designed to ensure fundamental fairness.
Rules of discovery that can expedite the par-
ties'resentation of their ca=es are particu-
larly important in this respect, since early
discovery and clear evidentiary rulings c'n
go far in facilitating settlements and a more
streamlined arbitration process."); cf. 'Devine

11.'ndeed, almost.two years vill have elapsed
'from the date of'he'Librarian's final decision'to
judicial resolution of the parties'laims for'royal-
ties that were collected, in some instances', more

,than eight years ago.
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tt 9'7tite, 697 F od 421, 486 (D.C.Cir.1988)
("Such a shift from the arbitral model, in
which decision makers are free to focus sole-
ly on the case before them rather than on the
case as it might appear to an appellate court,
to the administrative model, in mhich deci-
sion makers are often concerned primarily
with building a record for review, u ould sub-
stantially undercut the ability of arbitrators
successfully to resolve disputes...."); Once
Z Professional Employees Union, Local e tt
Washington &Velcro. Area Transp. Auth., 724
F.2d 133, 137 (D.C.Cir.1983) ("If parties to
arbitration could freely relitigate their com-
plaints in the courts, arbitration mould cease
to be a method to achieve prompt resolution
of confiict, but would instead become a netv
layer of re~iew, and a new cause for delay.").

921TERS v. LXBR. OF CONGRESS
907 (D.C. Clr. 199S)

We find additional eidence of a legislative
intent to narrow the scope of judicial review
in the history of the 1998 and the 1976 Acts.
The Senate bill that originally gave rise to
the 1976 Act would have limited judicial re-
view of a Tribunal decision to three circum-
stances: "(1) The determination was pro-
cured by corruption, fraud, or undue means;
(2) there ms eiddent parfiality or corruption
in any of the members oi the Tribunal, or (3)
any member of the Tribunal mas guilty of
any misconduct by which the rights of any
party mere prejudiced." 1976 House Report
at 179. This standard is materially indistin-
guishable from the one set forth in the Arbi-
trat!on Act. See infra note 12. The House,
however, concluded that the Senate's judicial
revie pro!wion mas "far too restrictive,"
1976 House Report at 179, and thus it report-
ed an amendment to the bill, providing "for
the full scope of review provided by Chapter
7 of the Administrative Procedure Act," id.
The House prevailed and section 810, provid-
ing for full APA renew, became law. See
H.R. Conf. Rep. i&o. 94-17%, at 81-82 (1976).

In enacting the 1998 Act, homever, the
House appears to have come around to some-
thing closer to the Senate's original proposal
to limit judicial review of royal+ distribution
decisions to claims cognizable under the Ar-
bitration Act. Compare injra note 12 (set-
ting forth Arbitration Act review pro!1sion
that authorizes court to set aside award
where there is "e&ident panialin or corrup-
tion" by arbitrator), ttttk 1993 House Report
at 12-18 (1993), U.S. Code Cong. 8-. Admin.
News at 2969-2960 ("Given that many. arbi-
trations mill involve multiple parties, the Li-
brarian of Congress and the Register of
Cop)eights must be scrupulous to avoid even
the appearance of selecting arbitrators that
may be believed, incorrectly or not, to favor
one party.").

AVe agree nonetheless with the Librarian
that there is insufficient evidence to con-
clude that the Congress, in enacting subsec-
tion 802(g), intended to adopt the extremely
circumscribed review standard set forth in
the Arbitration Act, 9 U.S.C. $ 10.~ The
1993 Act does not expressly refer to the Ar-
bitration -Act and the "arbitrary manner"
language of subsection 802(g) is far from
synonymous tvith the limited procedural and
ethical infirmities supporting vacatur of an
arbitration award pursuant to the arbitra-
tion Act. Cf. O~ce dl Professional Employ-
eee, 724 F od at 139 ("Because the statutory
framework of the [Railway Labor Act
(RLA) ] and of the Compact [interstate
agreement authorized by the Congress] are
substantially dissimilar, tve cannot assume,
without any supporting eviderce of legisla-
tive intent, that the mere presence in both
statutes of the words 'final and binding'er-
mits a court to superimpose the RI 4.'s con-
gressionally-enacted standard ot'eview [for
arbitration awards] onto the Compact.").
Further, the structure of the royalty distri-
bution system, interposing a layer of admin-

12. Under the Arbitration Act, a district court is
authorized to set aside an arbitratot's award only
,in the follow~ circumstances:

(i) Where the award vas procured by cor-
tuption. fraud, or undue m'cans. '

(2) Where there was evident pardality or
cottuption in the atbitrators, or either of them.

(3) Where the arbiaators were guilty of mis-

L
conduct in tefusing to. postpone the.hearing.
upon sufficient cause shoot!, or in refusing to

hear evtuence petttnent ana matenat to the
controvetsy; or of any other misbehavior by
which the rights of any party have been prej u-
diced.:;
. (4) Where the.atbiuatots ezceeded their

powers, or so imperfecdy executed them that a
mutual, final, and definite avatd upon the
subject matter submitted was not made.

.9 U.S.C; 5 10(al.
I
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istrative review between the "arbitrators'"
decision and our re!iew of that decision, iur-
ther distinguishes the system established by
the 1998 4.ct from arbitrations covered by
the Arbitration Act. Sse Librarian Decision,
61 Fed.Reg. at oo,6o6 ("Qyically, an arbi-
trator's decision is not renewable, but the
[1993] act created bvo layers of review: the
Librarian arid the Court of Appeals for the
District of Columbia."). Finally, renew of
the merits of an arbitrator's decision is gen-
erally proscribed by the Arbitration Act, cf.
Timlcen Co. u.Local Union ¹. 1198, Unit-
ed Steelserlcsrs ofAm., AI'L-CIO, 482 F od
101'~, 1014 (6th Cir.1978) ("[W]bile a court is
empo!vered to determme whether an arbitra-
tor's award exceeded the limits of his con-
tractual authority ... it may not review the
merits of an arbitration award."), whereas
subsection 802(g) appears to.permit some
(albeit quite limited) review of the merits of
the Librarian's assessment of the settlement.

B. Applicable Standard of Reoieur

[2] Ha!mg sketched the general limits of
our review, we must now give content to the
"arbitrary manner" standard of subsection
802(g) and in so doing define more clearly
the path we follow in reviewing decisions oi
the Librarian. CI.'ieadman u SEC, 460
U.S. 91, 96, 101 S.Ct, 999, 67

L.Edged

69
(1981) ('%'here Congress has not prescribed
the degree of proof wh!ch must be adduced
by the proponent of a rule or order to carry
its burden of persuasion in an administrative
proceeding, this Court has felt at liberty to
prescribe the standard, ior it is the ldnd oi
question which has traditionally been left to
the judiciary.to resolve.") (internal quota-
tions, brackets and citations omitted). As we
have repeatedly emphasized in earlier royal-
ty distribution decisions, any standard of re-
new must be adapted to fit the administra-
tive decisionmaking process to.which it is to
be applied. See NAB I, 676 FXd at 376
("Our assessment of the Tribunal's proce-
dures must consider the difficulties facing
the agency and the mandate given it by
Congress.") Recording -'Imhcs. Ass'n a
Copyright 'Royal@ Trihinal, 662 F od 1, 8
(D.C.Cir.1981) ("PV]e must bear in mind that
the thoroughness of the factual support an
agency can supply for its decision will vary

with the nature of the decision being made.")
(hereinafter RIA); Ãational Cable Teleri-
sion v. Copyright Rogaltg Tribunal, . 724
F od 176, 181 (D.C.Cir.1988) ("The tautness
of court surveillance of the rationality of
agency decisionmaking, however, depends on
the nature of the task assigned to the agen-
cy..... [I]f Congress entrusts a novel mis-
sion to an agency and specifies only grandly
general guides for the agency's implementa-
tion of legislative policy, judicial review must
be correspondingly relaxed.") (hereinafter
NCT). Further, the standard to which we
hold an administrative decisionmaker may
become more rigorous over time as the deci-
sionmaker acquires greater experience with a
particular administrative scheme. Ses CBN,
720 F.2d at 1819 ("As the Tribunal continues
to accumulate experience vith royalty fee
distributions, we continue to hope that the
clarity of its decisionmahng vM improve.");
cf. Permian Basin Area Rate Cases, 390 U.S.
747, 792, 88 S.Ct. 1844, 20 L.Ed.2d 812 (1968)
("5'e are, in addition, obliged at this juncture
to give weight to the unu-ual difficulties of
the first area proceeding, we must, how ever,
emphasize that this weight inust significantly
lessen as the Commi=sion's experience vith
area regulation lengthens.").

)lore fundamentally, in iraming the stan-
dard of re!derv, ive must respect the Con-
gress's delegation ot ezceedingly broad au-
thority to the Librarian, as advised by the
Register and the Panel, to apportion royal-
ties appropriately among the claimants, just
as we earlier honored the ezpansive authori-
ty entrusted to the Tribunal to do the same:

We emerge from our analysis of these
inherently subjective judgment calls ahd
rough balancing of hotly competing claims
with one overriding conclusion: it is the
Tribunal [now Librarian] which Congress,
for better or worse, has entrusted with an
unenviable mission of dividing up the booty

. among copyright holders..... - [T]he broad
. discretion necessarily conferred on the
.. Copyright Royalty Tribunal [now Librari-

an] in making its distributions is emphati-
cally clear.

NAB II, 772 F &d at 940; accord.NCT, 'PA
F +d at 182 ("In sum, Congress vested in the
Tribunal legislative 'discretion . greater than
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Ttus makes sense because m many cncum-
stances the costs oi providing for duplicative
proceedings are thought to outweigh the ben-
efits (the second would render the first ulti-
mately useless), and because, in the usual
case, the factfinder is in a bene." position to
make judgments about the reliability of some
forms of evidence than a renewing body
acting solely on the basis of a written record
of that e~ddence."); United Statee v. Morgan,
313 U.S. 409, 416-17, 61 S.Ct. 999, 8o L.Ed.
1429 (1941) ("Another attack upon the Secre-
tary's order is the conventional objection that
the findings were not rooted in proof. To
reexamine here with particularity the exten-
sive findings made by the Secretary and to
test them by a record of 1340 printed pages
and thousands of pages of additional exhibits
would itself go a long way m convert a
contest before the Secretary into one before
the cour~:").

[4] hforeover, subsection 802(g) plainly
limits our renew to the Lit)rarian'8 decision.
That the Panel may have acted arbitrarily
affords no basis for this Court to set aside a
royalty avvard unless the Librarian "acted in
an arbitrary manner" in ratifjmg the Panel's
action. For example, ive think the Librarian
would plainly act in an arbitrary manner if,
without explanation or adjustment, he
adopted an award proposed by the Panel that
was not supported by an; cadence or that
was based on evidence vvhich could not rea-
sonably be interpreted to support the auld.

i&AT'L ASSOC. OF BROADC.
Cite as 146 FDd

that committed to regulatory agencies en-
ga~ in cost of seance rate maldng....
&Ve muc recognize the judgmental expertise
of the Tribunal's members regarding copv-
right policy, ... and demand only an ac-
counting adequate to assure us that the rates
vre review are not lacking in rationality.").'s

[3] Vfith respect to the particular admin-
istrative scheme established by the 1993 Act,
we note that although the word "arbitrary"
appears in both subsections 802(g) and 802(f).
our "arbitrary manner" review of the Librar-
ian's decision is not coextensive with the
Librarian's "arbitrary and legal" review of
the Panel's proposed settlement. Compare
17 U.S.C. 5 802(g) (authorizing court to va-
cate or modify decision if 'the Librarian
acted in an arbQrttry manner") (emphasis
added), anth id, 5 802(f) (requiring Librarian
to adopt Panel's proposed settlement unless
it 'a arbftrurjj or contrary to the applicable
prov&one of this title") (emphasis added).
Thi=- is not a surprising administrative ar-
rangement given the bifurcated review of
royalty avvards (first by the Librarian and
then by this Court) and the deference to be
accorded the Register's and the Librarian's
exweruee in royalty distribution. Cf. Con-
crete Pipe &f. Prode. of Caljionua, Inc. v.
Constntction Laborers Pension Trttst for S.
Col!'tbrnia, 608 U.S. 602, 623, 113 S.Ct. 2264,
124 L.Ed od 639 (1993) ("[A] re~devmg body
characteristically examines prior findings in
such a way as to give the original factfinder's
conclusions of fact some degree of deference.

13. To the extent the petitioners claim that the
Librarian's decision is noi eniided io deference
becau e ad hoc arbitration members do noi pos-
sess expertise in the area of cable royahies. we
think their claim misapprehends the source of
our solicitude towards the administradve deci-
sionmalter's expertise. The Panel. as the initial
fact&side.. is in the best position io weigh eid-
dence and gauge credibility. See Concrete Pipe.
infrat cf. 4sociacion de Cornpositores Y Editores
de .Uusica Latinoainericana v. Copyright Royalty
Tribunal, 854 P.2d 10, 13 (2d Cir.1988) (7Vje
must review a challenge io the Tribunal's eviden-
tiary rulings with some.deference, for the type of
proof that wiQ be acceptable and the weight it
should receive lie largely in the discretion of the

''ribunaI].") (internal 'hoiadons omitted).
Moreover, by design, the expertise of both the

, Register and the Librarian are applied to the
royulry distribution question through their review
and approval or'rejection of the Panel's proposed
seidemeni of claims and thus the decision that is

ultimately before us for review may fairly be said
io be the product of specialized administrative
expertise. Cf. Federal Rad:o Cor..m'n v. Pklson
Bros. Bond Ckklortgage Co., 289 U.S. 266. 276.
53 S.Ct. 6 7, 77 L.Ed. 1166 (1933) ("Dealing
with aciiidues admittedly within iis regulatory
power, the Congress established ihe commission
as iis instrumentality io proride continuous and
expert supervision and io exercise the adminis-
trative judgment essendal in appl&ing legislative
standards io a host of instances. These stan-
dards the Congress prescribed. The powers of
the commission were defined, and definiYion, is
limitation. Whether the commission applies the
legisladve standards validly s'et up, whether it
acts within the authority conferred or goes be-'ond it, whether its proceedings sadsfy the perti-

. nent demands of due process, whether, in short,
there is compliance vedi, the legal riquirements
which flx the province of the commission and
govern iis acdons. are appropriate quesdons for
judicial decision.").
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Cj. Vorthern Pac. Ry. v. Department oj Pub.
'Sark@ 268 U.S. 89, ~5, 4o S.Ct. 412, 69

L.Ed. 836 (1925) ("An order based upon a
finding made without cadence, ... or upon a
finding made upon evidence which clearly
does not support it, ... is an arbitrary act
against which courts afford relief.") (internal
citations omitted); ICC r. Louisville dc Nash-
ville R.R, o7 U.S. 88, 91, 38 S.Ct. 185, 57
L.Ed. 431 (1918) ("A finding without evidence
is arbitrary and baseless.... In the com-
paratively few cases in which such questions
have arisen it has been distinctly recognized
that administrative orders, quasi judicial in
character, are void if ... the finding was
contrary to the indisputable chaiecter of the
evidence ... or if the facts found do not, as a
matter of law, support the order made ....")
(internal quotations and citations omitted);
Concrete Pipe, 508 U.S. at 623, 113 S.Ct.
2264 ("And application of a reasonableness
standard is even more deferential than [clear
error review], requiring the re~iewer to sus-
tain a finding of fact unless it is so unlikely
that no reasonable person would find it to be
true, whatever the required degree of
proof."); IiVS v. Eliae-Zacariae, 502 U.S.
47S, 481 n. 1, 112 S.Ct. 812, 117 L.Ed.2d 38
(1992) ('fo reverse the [Board of Immigra-
tion Appeals] finding we must find that the
evidence not only supports [a contrary] con-
clusion, but compels it.").

[5] In addition, in re~iei~mg the Panel's
proposed settlement according to the 'legal"
haL'f the "arbitrary and legal" standard oi
subsection 802(i), we think the Librarian
would act in an arbitrary manner if he ap-
oroved an award proposed by the Panel that
unmistakably contravened applicable pro~i-
sions of Title 17 or if he himself transgressed
unequivocal statutory commands. Cj. Starl'.

$Vickard, 321 U.S. ~9, 809-10, 64 S.Ct.
559, 8S L.Ed. 733 (1944) ("When Congress
passes 'an Act empowering administrative
agencies to carry on governmental activities,
the power of those agencies is circumscribed
by the authority granted. This permits
courts to participate in law enforcement en-
trusted to.adminhtrative bodies only to the
eMnt necessary to protect justiciable indi-
vidual rights against administrative action
fairly beyond the granted powers. The re-
sponsibility of determming the limits of stat-

utory grants of authority i". such instances i=-

a judicial function entru=-M to the courts.");
Chamber oj Commerce or 6'nited States v.

Reich, 74 F.3d 18'+~, 1327 (D.C.Cir.1996)
("'[A]cts of all [a govern=ent department's]
officers must be justified b'ome law, and in
case an official ~iolates the law to the injury
of an indi~idual the cou ~ generally grant
relief.... Othervnse the hdimdual is left to
the absolutely uncontrolled and arbitrary ac-

tion of a public and ad~~mstrative officer,
whose action is unauthorized by any law, and
is in ~volation of the rights of the indi~idu-
al.') (quoting 4mencan School oj biagnetic
Healing v. 31cAnnulty, 187 U.S. 94, 108, 110,
23 S.Ct. 88, 47 L.Ed. 90 (1902)). Of course,
in assessing whether a paricular award con-
travenes pro~isions of th 1998 Act, the Li-
brarian's interpretation of ambiguous provi-
sions that he is charged wish administering is

due deference. See Chevron USA, Inc. u
Vatural Resources Dejenee Council, Inc.,
467 U.S. 837, 844, 104 S.Ct. 2778, 81 L.Ed od

694 (1984) ('e have long recognized that
considerable v eight should be accorded to an
executive department's cor~~ction of a stat-
utory scheme it is entrusted to administer.");
iVBC, %8 F.2d at 1296 (ending Tribunal's
adoption of presumotion. ~~ the face of con-
gressional silence, ... a p ~ssible interpre-
tation of the statute, to which we defer"
under Chevron, 467 U.S. a; 64' 13, 104 S.Ct.
2778).

[6] Accordingly, if the Librarian's final
award to a class claimant bears a rational
relationshio to the record evidence, is plausi-
bly e~lained and is other~~a developed in a
manner that does not pl~y contravene ap-
plicable statutory proiisiom, our task is at an
end and v,e must uphold the avid. While
we acknowledge the deference that this ap-
proach accords to the Librarian's decision is
unusually wide, it comport with the unusual
character of the cable royalty distribution
system that the Congress has deemed.. See
American Pub. Gae Ass'n v. Federal Pouer
Comm'n, 567 F od 1016, 1081 (D.C.Cir.1~i
('SVhen regulation features novelty, in sub-
ject, technique, or both; the narrow scope of
r'eview established by conventional doctrine
is further circumscribed.").
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for him not to issue such an order on his
own. We do not agree.

applying the arbitrary manner standard of
review to the individual claims raised by the
petitioners, we conclude that none of them
affords a basis for vacating or remanding the
Librarian's decision.

A. Programmer's Claims
Programmer advances three reasons to re-

mand the Librarian's decision: (1) his order
did not catenate each award to substantial
record evidence and he did not himself ex-
plain and assess the basis for each award; (2)
he acceded to the Panel's illegal elimination
of the "harm" criterion from the royalty ap-
portionment calculus; (3) his order, adopting
the Panel's proposed settlement as modified
by the Register's recommendation, was arbi-
trary because it (a) endorsed the Panel's
differential treatment of identically situated
claimants, (b) did not remedy the Panel's
improper reliance on certain evidence to de-
termine JSC's award and (c) ratified the
Panel's unduly large avid to PBS, failing to
take proper account of evidence suggesting a
different result. intone of these arguments is
persuasive.

(I) Adequacy of Iibrarian e Order
[7) Programmer's first argument is that

the Librarian's order should have discussed
the evidence before the Panel and the way in
which that evidence ultimately led the Panel,
and subsequently the Register and the Li-
brarian, to conclude that each award was
appropriate. In other words, it &ms incum-
bent on the Librarian to duplicate the work
of the Panel and the Register in a final order
so that the reasoning underlying a particular
avmd would be less cali~ous. See Pro-
grammer Br. 6 ("The Librarian's failure to
create a complete picture reflects a lack of
reasoned decisionmaking."). Although Pro-
grammer has not cast its argument in these
terms, its claim is essentially twofold: (1)
subsection 802(f) required the Librarian to
issue an order that fully discussed each stage
of the decisionmaking process as well as the
evidentiary bases for each of the awards; (2)
even if subsection 802(f) did not require this
of the Librarian, it was nonetheless arbitrary

First, ~ection 809 oi T'tie 17 cannot fair]&
be understood to obhge the Llbrarlan or the
Register to duplicate the work of the PaneL
The two-step Chel van framework guides our
assessment of the Librarian's interpretation:

Under this analysis, the court must first
exhaust the traditional tools of statutory
construction to determine whether the
Congress has spoken to the precise ques-
tion at issue.... If the court can deter-
mine congressional intent, then that inter-
pretation must be given effect.... If, on
the other hand, the statute is silent or
ambiguous with respect to the specific is-
sue, then the court v% defer to a permissi-
ble agency construction of the statute.

Malum'esmcrces Defense Council, Inc. hh.

Bhtrnmer, 57 F.3d 1122, 1125 (D.C.Cir.1995)
(internal citations and quotations omitted).

Under step one of the Chevron analysis,
we look to the statutory language and struc-
ture to determine the Librarian's obligations.
Cf. Sieadhnan, 4o0 U.S. at 97, 101 S.Ct. 999
("The search for congressional i.tent begins
with the language of the statute.'). Accord-
ing to subsection 802(e), the Panel is to pre-
pare and forward to the Librarian a "report"
that is "accompanied by the written record"
and that "sets forth the facts that the arbi-
tration panel found relevant to its determina-
tion." Subsection 802(t) does not similarly
oblige the Librarian to make a report of his
findings. See 17 U.S.C. 5 802(f), quoted su-
pra Indeed, the statute gives the Librarian
only 60 days to review the Panel's report and
within that time period he must adopt the
proposed settlement unless he fmds it arbi-
trary or illegal. Id. If he rejects the Panel's
proposal, then, without any. enlargement of
the re~iew period,-the Librarian must "issue
an order setting the ... di~bufion of fees."
Id (emphasis added). In either instance, the
Librarian must arrange for Federal Eegt'ster
publication 'of his decision and "the determi-
natioii of the arbitration'panel" and he must
also make available for public inspection and
duplication the Panel's report and the record
accompanying it. Id.
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In ~iew of these statutory requirements..
we cannot conclude that the Librarian i=

required by subsection 802(f) to issue an
order fully recapitulating the worl. of the
Re@'ster and the Panel. Had this been the
Congress's intent, there would have been no
need to require the Librarian to mal'e avail-
able the Panel's report and accompan)~g
record, and according to well-established
principles of statutory construction, we do
not read subsection 802(f) in a manner that
renders superfluous the final sentence of that
provision. See Reiter n Sonotone Corp., 442
U.S. 880, 889, 99 S.Ct. 2826, 60 L.Ed.2d 981
(1979) ("In construing a statute we are
obliged to give effect, if possible, to every
word Congress used.").

Moreover, we find nothing unreasonable or
impermissible about the Librarian's under-
standing of his obligations under subsection
802(f). Cf. NAB I, 676 F.2d at 876 ("The
Tribunal was free to str'ucture its proceed-
ings in a reasonable fashion, ... and defer-
ence is particularly due where courts renew
statutory interpretations by the agency
charged with the responsibility of setting
[the] machinery in motion, of majdng the
parts work efficiently and smoothly while
they are yet untried and new."). Indeed, the
iutues of the Librarian's interpretation are
obvious: it avoids duplication of effort and
better enables him to conclude his responsi-
bilities within the 60 days subsection S02(g)
allots for his renew and (if necessary) modifi-
cation of the Panel's proposed settlement.
See Puerto Rico .Ifaritime Shipping Autk. v.

i4. Conrrary to Programmer's suggestion, we find
nothing improper in the Register's submission of
questions to the Panel to clarify its reasons for
proposing a particular award. As with the Li-
brarian's decision, subsection 802(f) does not
elaborate on the content of the Register's recom-
mendation to the Librarian. In the face of such
legislative silence, Chevron deference is due the
Register's interpretation, which is plainly not un-
reasonable. Further, to the extent Programmer
suggests that the Register's "remand" to the Pan-
el impermissibly lengthened the Librarian's re-
view period and that the Librarian's decision
should be set aside'.:on this basis, we disagree.

. Even if correct. a missed deadline in a case such
as this cannot justify invalidation of the Librari-
an's decision. ''See KCT; 724 F.2d at 189 n.'23
("It would'be'irr'atiodal and:wholly"unprecedent-
ed.for a court:to.direct an agency to scrap a
year's hearings and decisionmakinp effort and

r ederai 3laritime Comm'n„678 F od 8'~i.

862 (D.C.Cir.1982) ('he Commission's Or-

der, coupled with the ALJ's opinion, ade-
quately informs us oi its findings and its
reasoning. In the context of these expedited
proceeding, we ask no more.").

[S] Second, under the standard of re~iew
articulated in Part II, supra, we find noth-
ing in the Librarian's decision to adopt the
Panel's proposed settlement, as modified in
certain particulars by the Re@ster's recom-
mendation, that suggests he discharged his
reviev obligations in an arbitrary manner.
See CBcV, 720 F.2d at 1 04 ("Accordingly, as
we stated in [JVAB I], the Tribunal's find-
ings will be upheld, though of less than ideal
clarity, if the path which the agency follows
can reasonably be discerned.") (internal cita-
tions and quotations omitted); id. at 1806
("It is well established that an agency may
explain itself by incorporating by reference
parts of the record....")."

(2) Elimination of Harm Criterion

[9] Programmer next argues that the Li-
brarian acted in an arbitrary manner in ap-
proving the Panel's conclusion that the harm
criterion is not a useful means by which to
assess the merits of a cia-s claim." This
argument, like the preceding one, has bvo
parts: (1) the Panel ~iolated subsection
802(c) and the Librarian did not take appro-
priate corrective action; (2) the Panel did not
sufficiently explain or support by reference
to the record evidence it- decision to elimi-

start oyer because iLs proceeding did not con-
clud» precisely on tine.").

15. The Register's recommendation. adopted by
the Librarian, described the Panel's rejection of
the haim criterion as follovvs:

It is clear from the Panel's answer [to certified
questions about the harm criterion] that, rath-
er than treating ail parties as equally harmed
and awarding equal shares of harm credit, the
Panel effective&y determined that the harm cri-
terion'was a complete nonfactor.. The panel
did not consider harm to be of any value in
determining the distribution percentages, in-

, stead it emphasized the marketplace value cri-
"teria. 'As a result, all parues received a zero
credit for harm, and the evidence pres'ented by
the parties regarding this factor.was given no
weight..

.Librarian Decision, 61 Fed.Reg. a( 55,658.



TERS v. LIBR. OF CO'jGRESS
07 (D.C. Clr. 1998)

rej~fion of prior Tribunal pr=pice, thev mav
fore compliance with that Dracfice. See,
e.g.. Librarian Decision, 61 F~.Reg. at 55,-
661 (conc]uding that Panel shou]d have ad-
hered to Tribunal practice of setting fina]g
percentage awards on basis o awards to all
c]aesses, regardless whether class settled its
c]a'ms or litigated them before Panel). This
arrangement also dovetails v-ith the Librari-
an's obligations under the arbitrary and legal
re~iew standard of subsection 802(f) as v ell
as his authority, pursuant to subsection
801(c), to issue orders estab]i=-hing the proce-
dures the Panel and claimants are to follow.
Accordingly, we defer to the Librarian's rea-
sonable and permissible interpretation of the
reouirements of subsection 802(c) under the
second step of the Che7707t ana!ysis.'7

i%or has Programmer given us any basis to
conc]ude that the Librarian "acted in an arbi-
trary manner" in finding that the Panel's
e]enation of the harm criterion was neither
arbitrary nor contrary to aoplicable law:
The policy reasons Programmer advances to
support retaining the harm cd-erion are mis-
directed; those are matters for the Librarian
and his agents, not this Cour Cj i'v'AB II,
772 F od at 9-]0. Similarly, the Panel's expla-
nation for jettisoning the h~~. criterion, as
refined by the Re@ster's recommendation
and the Librarian's decision, is more than
adequate to survive scrutiny under the arbi-
trar; manner standard; the Panel explained
that the harm criterion was in fact simply a
dKerent expression of diminu-.on in market
value and that the evidence d d not provide
for any meanin~ ivay to distinguish among
the parties.'9 iso more was rwui-ed of the

927

Contrary to Programmer's contentions,
our past decisions make clear that the Con-
gress delegated to the Tribunal (and now to
the Librarian, the Register and the Panel)
responsibility for developing the criteria by
which claims are to be assessed. See iVAB
I, 67o F.2d at 376 ("The Act explicitly con-
templates that the Tribunal will announce its
decisional criteria in the 'final determina-
tion.') (emphasis added); CBN, 720 FZd at
1313 ("In light of Congress'vident intent to
leave the development of 'particular, limiting
standards for distribution'o the Tribunal,

we have affirmed the Tribunal's five
allocative factors as a reasonable interpreta-
tion of legislation by the agency charged by
Congress with its enforcement.") (emphasis
added); 1976 House Report at 97.

Aforeover, we can find nothing in the lan-
guage, structure or history of subsection
802(c) that e~inces any intent to rescind the
former delegation of authority to determine
the appropriate criteria by which to gauge
distribution claims. Subsection 802(c) mere-
ly states that "arbitration panels shall oct on
the ha~'is of a fully documented vmtten rec-
ord, prior decisions of the Copyright Tribu-
nal, prior copyTight arbitration panel deter-
minations, and rulings by the Librarian of
Congress under subsection 801(c)."" 17
U.S.C. 5 802(c) (emphasis added). Similarly,
while the ad hoc panel is now the initial
factmder, its decision is subject to scrutiny
by both the Register and the Librarian and,
if tne latter do not concur in the panel's

FAT'L ASSOC. OF BROADCAS
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nate the harm criterion and the Librarian did
not remedy the deficiency. The argument is
meritless..

16. Subsection 801(c) provides:
The Librarian of Congress, upon the recom-

mendation of the Register of Copyrights, may,
before a copyright arbitration royalty panel is
convened, make any necessary procedural or
evidentiary rulings that would apply to the
proceedings conducted by such panel.

17 U.S.C. 5 801(c).

17. Accordingly, we also defer to the Librarian's
and the Panel's reasonable interpretation of the
"harm" criterion as applied by the Tribunal in

. the past..

18. The Panel responded to"ihe Reg1ster's certi-
fied questions regarding the harm criterion as
fo! lows:

[T]he panel found that eiddence of harm was
not quantifiable and did not es abfish that any
one patty was entitled to a harm credit more
than any other party. Other '".an identifying
that a claimant whose program vas transmit-
ted without compensation has been harmed, it
did not lend any appreciable information on
relative market value. At least two expert wit-
nesses testiFied that "harm" is merely another
way of describing, or an aspect of, the supply
side of the market, just as "benefit" is another
way of describing,. or an aspect of. the buyer'
side of the market.

'anel Responses to Certified Quesnons at 4; ac-'ord Panel Report at 20-25 (concluding that
"'market value's the only logical and legal
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Panel or of the Librarian in adopting the
Panel's conclusion. Thus, ha~kg properly
rejected the utility of such evidence, neither
the Panel nor the Librarian was obliged to
go further.

(3) Panel's Et,'identiary Eindinge
[10,11] Finally, Programmer claims that

the Librarian acted in an arbitrary manner
by appro~mg the Panel's proposed awards as
adjusted by the Register's recommendation
even though the Panel (1) did not evaluate
market value according to a uniform set of
criteria with respect to the Devotional and
iNAB awards, (2) did not accord similar
weight to comparable evidence ivith respect
to the JSC award and (3) did not consider
some evidence that plainly detracted from its
conclusions with respect to the PBS atvard.ts
However, none of the asserted errors pro-
vides a basis for adjusting Programmer'e
award. Even if the awards to Devotional,
i&AB, JSC and PBS were arbitrary, Pro-
grammer does not explain how correcting the
errors tvoujd benefit it. Indeed, to the ex-
tent Programmer's first claim suggests that
Devotional's claim tvas undervalued, success
on the claim could threaten only to reduce
the Programmer atvard. Accordingly, be-
cause subsection 802(g) grants an appeal only
to an "aggrieved party," and because Pro-
grammer has failed to show hotr it has been
aggrieved by the Panel's allegedly arbitrary
evidentiary findings regarding other classes'tvards,

we cannot hear the claims. See.4so-
ciacion de Compoaitores y Editores de 3lu~i-
ca Latinoarnericana u. Copyright Royalty
Tribunal, 809 F.2d 926, 928 (D.C.Cir.1987)
("ACE3rILA, hotvever, is not aggrieved by
the award to LAIICO.. The ttvo are, for our

touchstone" by which to assess ihe merits of
various class claims).

19.'o the extent Programmer claims that subsec-
tion 802(f) allows the . Librarian ~ only two
choices—adoption or rejection of the Panel's re-
port in toro—we find nothing in the language of
the ptwision that requires that interpretation.'nd thus we accord.the Librarian's reasonable

:.interpretation . deference under. Chevron. Cf.
- ABC. 848 F2d at 1296 (':Ibis presumption by

the ITribunal). in the face of congressional si-
lence, is a permissible. interpretation of the stat-
ute, to which. we defer."). Further, we think it

.: plain from the Librarian's order that the Register
(and thus the Librarian) adopted the Panel's pro-

purposes, separate entitie=: ACE'rILA thus
has no statutory basis to chauenge that por-
tion of the [Tribunal's] deci=-ion that affects
L 4'rICO.").

B..Deaotional's Claims

Devotional requests thar, tve adjust its
award upend to correct for four errors that
the Librarian allegedly made in approving
Devotional's award, as it was adjusted by the
Register's recommendation: (1) the Librari-
an failed to independently examine the rec-
ord and make his own determination as to
the aopropriate share of the royalty funds to
v hich each class was entitled; (2) the Panel
atvarded Devotional a share of the royalties
that vm nominally the same as its share of
the 1989 funds, but the Librarian, without
any evidentiary basis for his decision, adjust-
ed downward the Panel's prooosed atvard to
account for certain settlements the Panel
overlooked in its calculations; (3) the Librar-
ian ratified the Panel's arbitrary failure to
increase the Devotional's share as a result of
the elimination of the harm criterion; (4) the
Libr'arian acceded to the'Panel's arbitrary
failure to accord Devotional's 'viewership sur-
veys and testimonial evidenc the same
weight as it gave other claimants'vidence of
this kind. None of these claims tvarrants
vacating or remanding Devofional's atvard.

(1) Librarian 8 Order

[12, 13) Devotional's iu~t armunent fails
for the same reasons Prop amer's similar
argument failed. As discussed above, sub-
section 802(f) cannot reasonably be construed
to require the Librarian to duplicate the

posed settlement. except for the technical adjust-
ments the Register recommended. See Librarian
Decision, 6i Fed.Reg. at 55,653 ("The Librarian
is adopting in part and rejecdng in part the
decision of the Copyright Arbitradon Royalty
Panel (CARP). The rejection takes the form of
making some adjustments to the distribution per-
centages."); id. at 55,669 (-IT]he Librarian of
Congress fully endorses and adopts her [the Reg-
ister's) 'reco'mmendadon to accept the Panel's
decision in part and reject it in part. For the
.reasons stated in the Register's recommendation,
the Librarian is exercising his authority under 17
V.S.C. ll 802(t) and is issuing an order setting
the distribudon of cable royalty fees.-).
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efforts of the Panel and the Register; here
the path of decisionmaldng is reasonably
transparent and there is nothing unrea=-on-

able in the Librarian's decision to issue an
order that addresses only the specific prob-
lems the Register (and thus the Librarian)
identified in the original Panel report. See
supra Part III 4 (1) ~

(2) Librarian's Explanation
of Adjustment

[14] The contention that neither the Li-
brarian nor the Panel articulated a rational
reason for reducing Devotional's award is
also shout merit. The Panel erroneously
predicated its proposed settlement on the
assumption that 100% of the royalty funds
collected for 1990-1992 were in dispute. See
Panel Responses to Certified Questions at 3-
5 (acknowledging that Panel did not adjust
proposed awards for NPR settlement and
that a~mrd to Devotional vras "based on a
100% scale"). Consistent with the Register's
recommendation, the Librarian corrected
this mistaken assumption by adjusting all of
the class a~mrds by an appropriate percent-
age to account for the settlement of certain
claims. See Librarian Decision, 61 Fed.Reg.
at 55,661. As a result, Devotional's final
share oi the royalty funds was slightly lower
than its share of the 1989 funds. Compare
Table 2!ritn Table 3. Specifically, the rela-
tive difference between the Panel's proposed
award and the Librarian's final award um on
the order of 5.62% for the Basic Funds and
4.2"r5~c for the 3.75 Fund, corresponding to
an absolute difference of 0.06 and 0.04 per-
centage points, respectively.

Devotional argues that because the Panel
found that its circumstances had not
changed, the Panel intended to award Devo-
tional the same amount that it received in the
earlier distribution 'after the settlements).
Because the earlier amount w3s a poet-ad-

20. Nor is the inere fact that Devononal's award
represented a compromise between differing ex-
per! views of the value of i!s programming a
sufficien! basis for Gnding the compromise figure

. arbiuary." See hfAB II, 772 F.2d at 940 (observ-
ing that percentage awards are "inherently sub-
jecuve judgment calls" and require "rough bal-
ancing of hotly competing claims"); tiCZ, 724
F.2d at iS7 ("In essence, i! appears der the

'Tribunal] aaempced to 'split the difference.'. We

Even if Devotional were correct that the
Panel intended to award it the same percent-
age it received in the earlier distribution, v e
are reviewing the Librarian's decision, not
the Panel's. The Librarian's method of cor-
recting the Panel's mistake was neither arbi-
trary nor irrational. The Librarian under-
stood the arguments made by each party and
explained why he did not accept the Panel's
original judgment. In mahng his ultimate
decision, he made a reasonable judgment
that it was not necessary to reconsider the
relative entitlements of each party ia order
to correct the Panel's mistake. )Ve need not
decide whether the Panel had intended to
give Devotional a post-adjustment award
equal to its earlier award because the Librar-
ian's final figure is only sligntly changed
from the earlier one and remarns within the
zone of reasonableness. See ÃCT, 724 F od

at 182 ("There has never been any pretense
that the [Tribunal's] ruL!ngs rest on precise
mathematical calculatior~; it suffices that
they lie ~i%thin a zone oi reasonableness.");
rV48 I, 675 F.2d at 379 (rejecting arguments
regarding quantitatively de m!nimie inter-
ests).

(3) Elimination of Harm Criterion

[15] Devotional next argues that elimina-
tion of the harm criterion should have result-

have upheld similar exercises of the (Tribunal's]
exper! judgment before."). Moreover, the sug-
gesnon thar the Panel's process fell below the
minimum constitutional requirements of the Due
Process Clause is specious. Cf. NAB I. 675 F.2d
at 376 ("Neither the Act nor the requirements of
!he due process were violated by the Tribunal
conduc!ing that apporrionmenr wiO the open-
mindedness that should accompany the perfor-
mance of any task for the Grsc nme.").

TERS v. LIBR. OF CONGRESS g&9
sov (D.c. clr. !ess)

Iuetment figure, it seems to be arguing that
the Librarian should not have reduced its
award in adjusting for the panel's omission
of the settlement. In Devotional's ~qew, the
reduction gave it a post-adjusunent award
lower than its earlier award and this lower
award does not make sense in light of its
unchanged circumstances. (Its argument
implies that it would be happy ii the Librari-
an had acknowledged the settlement by ad-
justing every other part)'s award, but not
its.)
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ed in an enlargement of its award. Th!s
arg~ent is also meritless. The harm crite-
rion was but one factor in the Tribunal's five-
iactor distribution calculus. Shirr supra Part
I 4. Thus, the Panel's elimination of a single
iactor hardly comoels a particular adjust-
ment to a class's a»md based on the benefit
or detriment the class may have derived
from the factor in the past. Indeed, while
the Panel eliminated the harm criterion, it
also hcreased the weight given to the mar-
ketplace value criterion, see Panel Report at
N. The effect of eliminating the harm factor
is therefore indeterminate; uithout kno»mg
the relative magnitude of the change accord-
hg to each factor and whether any of the
a=-sessments of other factors changed, it is
weil nigh impossible to predict what efiect
the elimination of the harm factor might have
on a final a»md. Cf. !VAB II, 772 F.2d at
935 ('hus the issue is not whether the Ca-
nadians objectively improved the quality of
their evidentiary submissions, but rather
whether any such improvement was suff!-
c!ent to warrant an award from the 19SO fund
greater than the 1979 a»ard, in hght of the
arrbmissions made by other claimanta")
(emohasis added). Accordingly, the fact that
Devotional's award did not increase as a re-
sult oi the elimination of the harm criterion
does not suggest arbitrary action by either
the Panel or the Librarian.

31oreover, the iact that the Panel foundt.'t Devotional's circumstances had not
changed since the distribution of 1989 funds
does not require a different conclusion. As
in past distribution proceedings, the
-'changed circumstances" inquiry was only
one factor influencing the amount of royalues
to which a class of claimants»ws deemed
entided and therefore the fact that this varia-
ble remained constant is no reason to pre-
sume that all other variables did, that other
classes'elative shares remained the same or
that this factor alone should control a class's
award. Indeed, in the past we have .ex-
plained the significance of the changed cir-
cumstances factor in the following manner:

We agree'hat, as the parties themselves
recognize, it icor'dd be improper, as a mat-
ter of law, for the.Tribunal to ialy solely
irpon'a atendavd of "changed cinum-
stancea". -The'in~Mdity of this rigid ap-

proach is suongly suggested by our two
prior opimon=-, which expressly contem-
plated that in the '~equal determination
process the claimants»-ould improve upon
the qualit! and sophiucation of their e»-
dentiary submissions. At the same time, it
is entirely aporopriate or the Tribunal to
employ, as one of its analI&cal factors, the
determination whether circumstances have
changed in the course of the ensuing
twelve months, inasmuch as that conclu-
sion ivill obviously be relevant to the ques-
tion whether an a»ard should differ from
the prior year's award. But if a claimant
presents evidence tendhg to show that
past conclusions were incorrect, the Tribu-
nal should either conclude, after evalua-
tion, that the new evidence is unpersua=-ive- or, if the evidence is persuasive and stands
unrebutted, adjust the award in accor-
dance with that evidence.

VAB II, 772 F od at 932 (emphasis added);
accord id. at 93S (rejectirg similar argument
that no change in circumstances should have
resulted in no change is oercentage award-
ed). EVe therefore find no reason to set
aside the Devotional award.

(4) IVeighing of Ecidence

[16,17] Finally, Devouonal suggests that
the Panel arbitrarily accorded less»eight to
some of Devotional's e!cdance than it accord-
ed to similar evidence inuoduced by other
class claimants. We do not agree. To begin,
it is emphatically not our role to indepen-
dently inveigh the cadence or determine the
credibility oi »illnesses —.".vo duties entrust-
ed solely to tne Panel ard, before it, the
Tribunal. See P.4B II, 772 F.2d at 926
("[T]he judicial task is not to weigh the ca-
dence and fn what in our ~iew would consti-
tute appropriate percentages."). Further, h
view. of the exceptionally deferential re~iew
we give the Librarian's awards, we can find
nothing arbitrary in the Panel's treatment of
the-evidence 'to which Devotional refers.
The fact that the Panel found that the iNiel-
sen and Bortz survey result- reinforced one
another with respect to PBS's award but did
not increase Devotional's award as a result of
increased ~iewership of De'otionai'program-
ming does not.demonstrate that.the Panel
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(and subsequently the Librarian) arbitrarily
discredited Devotional's evidence.'-'f. "v'AB

I, 676 F od at 361 ('he argument once again
comes down to methodolo~, and the Tribu-
nal's refusal to rely blindly on the data put
forward by [a claimant] v;as not unreason-
able. The two approaches lead to a differ-
ence of only three percentage points of the
Fund, and tve cannot say that the Tribunal's
choice falls outside a zone of reasonable-
ness."). sIoreover, both ihe cable operator
testimony and the survey evidence to which
Devotional refers fail to demonstrate that the
award the Panel ttltimafely arrived at in
each case divas arbitrary. Simply because a
claimant presented strong evidence of one
tvwe does not compel the conclusion that an
award based on all of the e&cadence should
have been different: the Panel's ultimate
decision necessary rested upon composite
judgments as to the overall strength of the
evidentiary case submitted in support of and
against a class claim. Additionally, vith re-
spect to the cable operator testimony Devo-
tional inuoduced, the Panel found the testi-
mony less compelling than other operator
testimony—which was tvell within its prerog-
ative. Compare Panel Report at 160 ("The
cable operator's assessment is not supported
by any new, persua=ive etidence of a~idity"),
tt:itn id. at $7~q6 (describing JSC's operator
tesfimony, in context of strong statistical and
other evidence cumulatively corroborating
operator testimony); accord Librarian Deci-
sion, 61 Fed.Reg. at 65,666 ("AVhen a deci-
sion-magog body weighs evidence, it may
often decide to accept one piece of evidence
but reject another, even though they appear
similar. Andersem u. Bessemer City, 470
U.S. 664, 674, 106 S.Ct. 16M, 84 L.Ed.od 61S
(1966)."). Accordingly, we find nothing com-
pelling in the evidentiary record nor in the

STERS v. LIBP OF CONGRESS 93]
907 (D.C. Cir. 1998)

Par.el'8 and the Librarian'= assessment of
that record that v.-ould enable u- to conclude
that the Librarian acted in an arbitrary man-
ner in fixing Devotional's award. See Li-
brarian Decision, 61 Fed.Reg. at .~5,666
("%bile the Panel's explanation was less than
compelling, ... enough can be gleaned from
it to support the conclusion that the Panel
rationally weighed the differer.ces in seem-
ingly similar evidence.").

C. iVAB's Claims

[16] i&AB argues that the Librarian act-
ed in an arbitrary manner by failing to adjust
its atvard upward (and Programmer's atvard
downward) for certain categorization errors
that tvere made in compilir.g the nielsen
results for YAB programming. The argu-
ment proceeds from the premise that the
Panel, and subsequently the Re@ster and the
Librarian, intended to award XAB a percent-
age of royalties vithin the range described
by the lower bound of its Nielsen survey
results. The Panel and the Librarian failed
to effect this intent, however, because they
relied on incorrect iN'ielsen numbers in fi~g
the amount of YiAB's award at 7.6% of both
the Basic Fund and the 8.76 Fund—the mid-
point of the lotver range described by NAB's
ttlielsen numbers, i.e., 7.0% to 6.0%. Instead,
NAB contends that the Panel, and subse-
quently the Librarian, should have adjusted
the nielsen results for certain alleged misca-
tegorization errors invol~ing two programs-
"ibational Geographic Explorer," a iIrAB pro-
gram, and "National Geographic on Assim-
ment," a Programmer program—resulting in
a larger atvard to YAB. &Ve can find nothing
in these claims to suggest that the Librarian
"acted in an arbitrary manner" in declining
to adjust the YiAB award.

21. The Nielsen and Bortz surveys were the prin-
cipal and most important statistical evidence be-
fore the PaneL See Panel Report at 27-66. The
Nielsen survey assesses the percentage of viewers
each tvye of programming attracts whereas the
Bortz survey calculates the value of the gyes of
programming to cable transmitrer—which does
not correlate perfectly to shares of viewers be-
cause cable companies may be more interested'n acquiring certain kinds of programming to
diversify. their offerings even though the pro-
gratnming tnay have a narrower following. t Id.

In Devotional's case, the uncorrected Bortz
numbers show no clear trend: for 1989 cable
operators were trilling to pay «~~so of specified
funds for the D'evotional programming; for 1990
they paid 3.8~ii, for 1991 they paid 43~io and for
1992 they..paid.3.9~o. Similarly, the Nielsen
numbers for the same period do not reflect any
meaningful trend: for 1989, the Nielsen nmnber

.was 0.22~io of viewers according to the survey
'methodologv theri in use: for 1990 the number,
using a difFerent methodology. was 1.(Ho: for

'1991; the number was less than I.lY/o, 'for 1992,
:the number'was 'once again 1.00,o.
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To begin, 'oecause it is the Librarian's
decision which is directly before us on re-
view, not the Panel's, the Librarian's under-
standiiig of the Panel's intent with respect to
a particular award is controlling unless pat-
ently implausible on the record before him.
Here, it is plain that neither the Librarian
nor the Panel intended to make the Nielsen
results the sole determinant of NAB's share
of the royalty funds. See Librarian Decision,
61 Fed.Reg. at 6o,66o ("The Panel has clari-
fied that it did not intend to award NAB its
Nielsen viewing share, but was only using
those numbers as a reference point for deter-
mining the award."). As a result, even if
iNAB is correct on its miscategorization
claim, the claim fails to provide a basis for
setting aside the award; the actuated Niel-
sen figures were but one item of evidence
that supported the Panel's calculation of fair
market value of the programming, the "only
logical and legal touchstone" for apportioning
royalties. Panel Report at 23; accord Panel
Responses to Certified Questions at 4 ("It
was the Panel's assessment that 7.6% was
the fair market value of [NABj program-
ming."); Panel Report at 44 ('%'e cannot
quantif) the Nielsen statistics as evidence of
markei value other than to say that actual
t~etting is very significant iahsn t«eighed
trith all other factors.") (emphasis added).

3ioreover, even if the Panel and the Li-
brarian had intended to tie the NAB award
io the lower limits of its Nielsen neumg
share, tve find nothing arbitrary in the Pan-
el's and the Librarian's successive refusals to
correct the Nielsen numbers.— It was well
nothin the Panel's prerogative to tveigh the
miscategorizaiion evidence and other testi-
mony and conclude that, given the fact the
iNielsen results were at best an imperfect
proxy for market value, it did not make sense
to attempt to refine the figures:

Dr. Peter Miler, in testifl~g for the
JSC, says the Nielsen figures should be
looked at vrith some degree of caution. He
says the numbers could be biased in one
direction or another but that this cannot be

22. We reject any suggestion by NAB that the
.. Panel was obligated to correct the Nielsen fig-

ures simply because the Tribunal had undertaken
such a task in the past. Just as the Panel was
authorized to dispense with the harm criterion

quaniified and that we should take those
numbers with "a ~i". oi salt." V e do
accepi those numbers ir. that ver~. AVe see
no need io engage Ln a lengthy d'=cussion
about the Niel en methodology in light oi
the feei that we accept these rumbers
merely a" a reference point and not as an
absolute value. Also, in addition to being
unable io quantify their various criticisms,
the claimants who dispute the Nielsen sur-
vey's accuracy preseni no alternauve evi-
dence as to ~iewing.

The ne& question is, what do these
numbers reveal aboui market vainest Pro-
gram Suppliers acknowledge that the Niel-
sen study does not measure value; rather,
it measures tuning. Program Suppliers
point out they did not aek ifielsen io inter-
pret what the results meant, but left that
to the other witnesses and the evidence.
Program Suppliers agree that the Nielsen
figures are not the sole determinant oi
market balue.

Panel Report at 43; cf. KCT, 724 F od at 187
("In sum, the Tribunal sought to estimate a
market price in the abserce of a functioning
market. It used the best. indeed, the only,
analogies available to it. It could rot mathe-
matically derive its ultimate decision. Inevi-
tably, it used its expert judgment to make a
'best guess'; we are not positioned io offer a
better one."). EVe believe this judgment to
be an eminently reasonable one and it is far
from the type of discorrect bebveen the
evidence and the atvard .hat could warrant
our intervention under the "arbi~ man-
ner" standard of subsectior. S02(g). Cf. Asso-
ciation of.4m. Publisher:; Inc. n Gmernors
of United States Postal S~., 436 F od 76S,
773 (D.C.Cir.1973) ("Ii would, of course, be
the stcmmtcm bonum if we had accurate fig-
ures as to recent costs oi cammg special
fourth class mail. The orJy available figures
were inaccurate, but were susceptible -of
rough adjustment. The Postal Service pro-
posed one method of adjusiinent; the Chief
Examiner, another. So the Commission
more or less split the difference. iNo doubt it

'ecause it tound the cnterton unheiptui, it w~
-'ot required to follow the Tribunal's lead on the

miscategorization errors given its assessment of
- the imprecision of the evidence. Ses supra dis-
: cussion, Pan III'(2).
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would have been possible to straighten out president for essentially same conduct. CEO
some of the errors or supposed errors of and president moved to di-mi=-s on double
adjustment in either the Postal Sermce's or jeopardy grounds. The United States District
the Chief Examiner's calculations. And if Court for the District of Columbia, Lam-
rate-mahng [or royalty distribution] were an berth, J., denied motion. CEO and president
exact science such a counsel of perfection appealed. The Court of Appeals, Garland,
would be mandatory; .But, though courts Circuit Judge, held that: (1) CEO, but not
hesitate to so admit, they know that in the president, presented colorable double jeopar-
rate-mahng area, John Selden v as prophetic dy claim, but (2) CEO was not placed in
in declaring that in governing it is not jug- jeopardy in cited suit.
gling, but too much juggling that is to be
blamed.").

-. IV. CONCLUSION
'n summary, we conclude that the Copy-

right Tribunal Reform Act of 1993 signifi-
cantly narrowed the standard of review ap-
plicable to the Librarian's apportionment of
cable royalties. Under the applicable stan-
dard, we find nothing in any of the petition-
ers'laims that warrants modification or re-
mand of the Librarian's'Phase I awards.
Accordingly, the petitions for review of the
decision of the Librarian, as reported in Dis-
tribution of 1990, 1991 and 1992 Cable Royal-
ties, 61 Fed.Reg. 5o,653 (1996), are

Denied.
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-corporation::v9as ordered.'to .pay
 00,000 civil penalty in civil securities Gaud
action brought. by Securities.and Exchange
Commission (SEC), gran'd jury indicted cor-
poration's chief executive officer. (CEO)-and

1. Criminal Law e 1023(3) .

Under the fina-judgment rule, the
Court of Appeals ordinarily does not have
jurisdiction to hear a defendant's appeal h a
criminal case prior to con~nction and sentenc-
ulg.

2. Criminal Law e 1023(S)

The denial of a motion to dismiss an
indictment on the ground that it ~iolates the
double jeopardy clause's prohibiuon against
multiple punishments may be immediately
appealable. U.S.C 4. Const %mend. 5.

3. Criminal Law c 1023(S)

A defendant cannot obtair. interlocutory
renew of a motion to dismi s an indictment
simply by characterizing his claim as one

invoking double jeopardy; rather, a claim of
double jeopardy must be at lea-t "colorable"
to confer interlocutory jurisdiction on an ap-
pellate court. U.S.C.A. Const 4nend. 5.

4. Double Jeopardy e 188

Double jeopardy did not bar prosecution
of corporate president for alleged violations
of antifraud pro~nsioris of securities la~x,
even though corporation had previously been
ordered in civil suit by Securities and Ex-
change Commission (SEC) to pay.F00,000
civil penalty for essentially same conduct;
president was never party to SEC cia suit,
and was not named or even mentioned in
complaint, and thus, he wm not placed in'jeopardy".by that suit. U.S.CW Const.
Amend: 5.- " .':

5.. Double Jeopardy u 18S

;.-.-.The constitutional protection - against
double .jeopardy, is "intrinsically personal";
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by adding'that the Office will process
requests granted expedited processing
status "as soon as is practicable."
EFOIA sec. 8(a) (codified as 5 U.S.C.
552(a)(6)(E)(iii)).

E. Electronic Reading Boom

The FOIA requires agencies to make
available for inspection and copying
statements of policy and interpretations
not published in the Federal Register,
and administrative staff manuals and
instructions to staff that affect the
public. 5'U.S.C. 552(a)(2). The Office
maintains these materials in paper form
in its Public Information Office. See 37
CFR 203.4. The EFOIA requires agencies
to make available by "computer
telecommunications or ' * by other
electronic means" all reading room
materials that are created on or after
October 1, 1996. EFOIA sec. 4 (codified
at 5 U.S.C. 552(a)(2). The statute
envisions that agencies will develop
both a traditional reading room and an
electronic reading room. The Office
proposes an interim regulation stating
which.materials are available on-line or
in an accessible electronic format.

List of Subjects in 37 CFR Part 203

Freedom of Information Act, Policies
and procedures.

Interim Regulations
In consideration of the foregoing, the

Copyright Office is amending part 203
of 37 CFR, chapter II, in the manner set
forth below:

PART 203—FREEDOM OF
INFORMATION ACT: POLICIES AND
PROCEDURES

1. The authority citation for part 203
is amended to read as follows:

Authority: 17 U.S.C. 702; and 5 U.S.C. 552,
as amended.

2. Section 203.3 is amended by
revising paragraph (i) to read as follows:

$ 203.3 . Organization.
* *

(i) The Copyright Office maintains an
"electronic reading room" by making
available certain documents and records
on its-World Wide Web page and by
providing access to documents that
affect the public in electronic format
pursuant to 5 USC 552(a)(2). Copyright
Office records in machine-readable form
cataloged from January 1, 1978, to the
present, including registration
information and recorded documents,
are available on the Internet. Frequently
requested Copyright Office circulars,
announcements, and recently prcpcsec
as well as final regulations are available
or-1!re. The address for the CopyTight

Office's home page is: http://
www.loc.gov/copyright; information
may also be accessed by connecting to
the Library of Congress'ome page on
the World Wide Web. The address is:
http://www.loc.gov. Other Copyright
Office documents may be provided on
disk when so requested.

3. Section 203.4 is amended by
revising paragraph (f) and adding a new
paragraph (i) to read as follows:

g 203A Methods of operation.
* 0 4 4 *

(f) The Office will respond to all
properly marked mailed requests and all
personally delivered written requests for
records within twenty (20) working days
of receipt by the Supervisory Copyright
Information.Specialist. Inquiries should
be mailed to: Copyright Office, GC/I&R,
P.O. Box 70400 Southwest Station,
Washington, D.C. 20024. If hand
delivered; materials should go to:
Copyright Public Information Office, LM
401, James Madison Memorial Building,
Library of Congress, 101 Independence
Avenue, S.E., Washington, D.C. Office
hours are from 8:30 a.m. to 5:00 p.m.,
Monday through Friday, excluding
holidays. If it is determined that an
extension of time greater than ten (10)
working days is necessary to respond to
a request due to unusual circumstances,
as defined in paragraph (i) of this
section, the Supervisory Copyright
Information Specialist shall so notify
the requester and give the requester the
op ortunity to:

1) Limit the scope of the request so
that it may be processed within twenty
(20) working days, or

(2) Arrange with the Office an
alternative time frame for processing the
request or a modified request. If a
request is denied, the written
notification will include the basis for
the.denial, names of all individuals who
participated in the determination, and
procedures available to appeal the
determination.
* *

(i) The Supervisory Copyright
Information Specialist will consider
requests for expedited processing of
requests in cases where the requester
demonstrates a compelling need for
such processing. The term "compelling
need" means:

(1) That a.failure to obtain.requested
records on an expedited basis could
reasonably be expected to pose an
imminent threat to the life or physical
safety of an individual; or

(2) With respect to a request made by
a person priznarily.engaged in
disseminating information, urgency to
inform the public concerning actual or
alleged Federal Government activity.

Requesters for expedited processing
must include in their r'equests a
statement setting forth the basis for the
claim that a "compelling need" exists
for the requested information, certified
by the requester to be true and correct
to the best of his or her knowledge and
belief. The Office will determine
whether to grant a request for expedited
processing and will notify the requester
of such determination within ten (10)
days of receipt of the request. If a
request for expedited processing is
approved, documents responsive to the
request will be processed as soon as is
practicable. Denials of requests for
expedited processing may be appealed
to the Office of.the General Counsel,
who will expeditiously determine any
such appeal.

g 2LL6 (Amended)
5. Section 203.6(b)(6) is amended by

revising the parenthetical at the end of
the sentence to read ".(at no less than
$20.00 per hour or fraction thereof)."

Dated: October 21, 1997.
Msryheth Peters,
ifegister of Copyrights.
(FR Doc. 97-28418 Filed 10-27-97; 8:45 aml
81UJMG CODE 1410-30-P

LIBRARY OF CONGRESS

Copyright Office

37 CFR Part 258

[Docket No. 96-3 CARP SRA)

Rate Adjustment for the Satellite
Carrier Compulsory License

AGENCY: Copyright Office, Library of
Congress.
ACTION: Final rule and order.

SUMMARY: The Librarian of Congress,
upon recommendation of the Register of
Copyrights, is announcing the
adjustment of the royalty rates for
superstation and network signals under
the satellite carrier compulsory license,
17 U.S.C. 119.
EFFECTlVE DATE: January 1, 1998.
ADDRESSES: The full text of the CARP's
report to the Librarian of Congress is
available for inspection and copying
during normal business hours in the
Office of the General Counsel, James
Madison Memorial Building, Room LM-
403, First and Independence Avenue,
S.E., Washington, D.C. 20540.
FOR FURTHER INFORMATION CONTACT:

David O. Carson, General Counsel,
William J. Roberts, Jr., Senior Attorney
for Compulsory Licenses, or Tanya M.
Sandros, Attorney Advisor, P.O. Box
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70977, Southwest Station, Washington,
D.C. 20024. Telephone (202) 707—8380.

SUPPLEMENTARY INFORMATION:

Recommendation of the Register of
Copyrights
I. Background

Congress passed the Satellite Home
Viewer Act of 1988 to create a
compulsory copyright license, codified
at section 119 of the Copyright Act, for
the retransmission of over-the-air
television broadcast signals. 17 U.S.C.
119. Similar in many ways to the cable
compulsory license enacted by Congress
in 1976, the satellite carrier compulsory
license permits satellite carriers to
retransmit TV signals to their
subscribers upon semiannual
submission of royalty fees and
statements of account to the Copyright
Office. The royalty fees collected by the
Copyright Office are deposited.with the
United States Treasury for subsequent
distribution to copyright owners of
programming retransmitted.by the
satellite carriers.

Section 119 identifies two types of
television broadcast signals that are
subject to compulsory licensing:
superstatioas and network signals. A
superstation is the signal of any
commercial independent television
station licensed by the Federal
Communications Commission.
Examples of superstations retransmitted
by satellite carriers under section 119
are WTBS; Atlanta ead WGN, Chicago.
A network station is defined as follows:

(A) A television broadcast station.
including.any translator station or terrestrial
satellite station that rebroadcasts all or
substantially ail of the programming
broadcast by a network station, that is owned
or.operated by, or affiliated with, one or more
of the television networks in the United
States which offer an interconnected program
service on a regular basis for 15 or more
hours per week to at least 25 of its affiliated
television licensees in 10 or more States; or

(B) A noncommercial educational
broadcast station (as defined in section 397
of the Communications Act of 1934).'7

U.S.C. 119(d)(2). Examples of
network signals carried by satellite
carriers are ABC, CBS, and NBC. A
station of the Public Broadcasting
Service (PBS) would also be considered
a network signal under the statute.

Under the section 119 license,
satellite carriers can retransmit any
superstation they choose.to any
subscriber located anywhere in the
United States. However, such is not the

i This is the definition of a network signal after
the 1994 amendments to section 119. The earlier
definition was the same ono appearing in section
111 of the Copyright Acc

case with the retraasmissioa of network
signals. Satellite carriers may only make
use of the license.to retransmit a
network signal to a subscriber who
resides in aa "unserved household." An
"unserved household" is defined as a
household that:

(A) Cannot receive through the use of a
conventional outdoor rooftop receiving
antenna, an over-tbe-air signal of grade B
intensity (as defined by the Federal
Communications Commission) of a primary
network station afiiated with that network,
and

(B) Has aot, within 90 days before the date
on which that household subscribes, either
initially or on renewal, to receive secondary
transmissions by a satellite carrier of a
network station affiliated with that network,
subscribed to a cable system that provides
the signal of a primary network station
aKIiated with that network,

17 U.S.C. 119(d)(10). Service of network
signals to subscribers who do not reside
in unserved households is an act of
copyright infringement,subject to the
remedies of chapter 5 of the Copyright
Act, unless the carrier is able to
negotiate a'private agreement with
copyright owners to license all the
copyrighted works on those network
signals.

In creating the section 119 license in
1988, Congress established different
myalty rates for superstation aad
network signals, based1ipoa
approximations of what cable paid for
such signals under the section 111 cable
compulsory license. 17 U.S.C. 111. The
original rate for a superstatioa was 12
cents per subscriber per month. The
original rate for a network was 3 cents
per subscriber per month. Congress,
however, authorized a rate adjustment
procedure to change these rates in 1992.

II. The 1992 Rate Adjustment
At the time of passage of section 119,

the Copyright Royalty Tribunal was still
in existence. However., rather than
invest the Tribunal with authority to
adjust the section 119 rates, as was the
case for all other compulsory licenses in
the Copyright Act, Congress instead
gav'e the task to an ad hoc arbitration
panel assembled solely for that purpose.
The Tribunal~as given authority to
review the decision of the arbitration
paael, as is the Librarian in this
proceeding, but under a different
standard of review.

Congress also established a number of
factors for the arbitration panel to
consider in reaching its determination.
The statute provided:

In determining royalty fees under this
paragraph, the Arbitration Panel shall
consider the approximate average cost to a
cable system for the right to secondarily

transmit to the public a primary transmission
made by a broadcast station, the fee
established under any voluntary agreement
filed with the Copyright Office in accordance
with paragraph (2),a and the last fee pmposed
by the parties, before pmceedings under this
paragraph, for the secondary transmission of
superstations or network stations for private
home viewing. The fee shall also be
calculated to achieve the following
objectives:

(i) To maximize the availability of creative
works to the public.

(ii) To afford the copyright owner a fair
return for his or her creative work and the
copyright user a fair income under existing
economic conditions.

(iii) To refl~ the relative roles of the
copyright owner aad the copyright user in
the product made available to the public with
respect to relative creative contribution,
technological contribution, capital
investment, cost, risk, nud:contribution to the
opening of new markets for creative
expression and media for their
communication.

(iv) To minimize any disrupflve impact on
the structure of the industries involved nnd
on generally prevailing industry.practices.

17 U.S.C. 119(c)(3)(B) (1988).
The arbitration panel was givea 60

days to reach its determination; it
delivered its report to the Copyright
Royalty Tribunal onlvlarch 2, 1992. The
panel recommended that the royalty fee
for network signals be raised from 3

cents to 6 cents per subscriber. 57 FR
19061 (May 1, 1992). For superstations,
the. panel recommended a two-tiered
rate structure. The panel wes impressed
with Congress'onsideration of the
application of syndicated exclusivity
protection on the satellite industry.
With respect to cable retransmissions of
broadcast signals, broadcasters may
purchase exclusive rights to bmadcast
programming within their local market,
and any cable operator importing the
same programming into the
broadcaster's local market is required to
black it out. Congress directed the FCC
in 1988 to consider adopting syndicated
exclusivity rules for the satellite
industry, but the Commission ultimately
determined that it was not technically
feasible for satellite carriers to black-out
pmgramming. See 6 FCC Rcd. 725
(1991). To make up for this
technological deficiency, the panel
imposed a higher royalty rate to
compensate for the loss of exclusivity
.protection.

'For superstations, if they had been
retransmitted by a cable system rather
than a satellite carrier and would have
been subject to.the FCC's syndicated
exclusivity rules, the panel adopted a
rate of 17.5 cents per subscriber per
month. 57 FR at 19061 (1992). For

a No such vnlunlsry agieomenta waie reached.
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signals that would not have been subject
to the syndicated exclusivity rules for
cable (known as "syndex proof'ignals),the panel adopted a rate of 14
cents per subscriber per month. id.

The Copyright Royalty Tribunal,
reviewing the panel's decision only
under a contrary to law standard,
adopted the rates recommended by the
arbitration panel. 57 FR 19052 (1992).
The Tribunal did, however, substitute a
new effective date for the rates, because
it determined that:the panel misapplied
the statute. Id; at 19053 (rates effective
on date of issuance ofTribunal's order;"
May 1, 1992, not January 1; 1993 date
recommended by panel). No appeal of
the Tribunal's order was,taken.

III. Satellite Home Viewer Act of 1994
The rates adopted by the Tribunal in

1997. were to last only until the end of
1994, when the section 119 license was
slated to expire. However, in 1994,
Congress passed the Satellite Home
Viewer Act of 1994, which extended the
section 119 license another 5 years. In
reauthorizing the license, Congress
made several changes to its provisions.
Another rate adjustment—this
proceeding—was scheduled to take
place, and the duty of conducting the
proceeding was given to a copyright
arbitration royalty panel (~), with
review by the Librarian of.Congress.

The most significant change to section
119 made by the 1994 amendments, for
purposes of this proceeding, was a
change in the factors to be applied by
the CARP to determine the new royalty
rates. Rather than focus on the price
paid by the cable industry for similar
retransmissions, Congress required that
the royalty fees for superstations and
network signals represent the fair
market value. 17 U.S.C. 119(c)(3)(D)
(1994).

Although Congress intended to
replace the statutory criteria for
adjusting the royalty rates from the 1988
Act with the new "fair market value"
standard, a scrivener's error was made
in the 1994 Act. The result was that the
original provisions of section
119(c)(3)(B) remained, and the new
provisions inadvertently replaced the
subparagraph determining those parties
subject to pay the section 119 royalty
fees. Certain copyright owners to this
proceeding requested clarification of the
statute, and the Library issued an order
prior to commencement of the CARP
instructing the CARP to apply only the
new fair market.value pmvisions, and to
disregard the old criteria of section
119(c)(3)(B). Order in Docket No. 96-3
CARP SRA January 6, 1997).

The ro'yalty rates adopted in the 1992
rate adjustment were incorporated into

the 1994 Act, subject to adjusttment ir.
this proceeding. The rates adopted in
this Order shall remair effective untd!
December 31, 1999, the current date for
the section 119 compulsory license.

IV. This Proceeding

Pursuant to section 119(c)(2), the
Librarian of Congress initiated this
proceeding with.publication. of a
Federal Register notice-on.june 11,
1996, establishing a voluntary
negotiation period and a precontroversy
discovery schedule.a 61 FR 29573 Dune
11; 1996). The schedule was vacated on
September 19, 1996, at the request of
certain copyright owner parties, Order
in Docket No. 96-3 CARP SRA
(September 19,.1996), and rescheduled
on October 29, 1996. Order in Docket
No, 96-3 CATV SRA (October 29, 1996).
The~ was convened on March 3,
1997.

The following parties submitted
written direct cases to the CARP". (1)
Joint Sports Claimants ("JSC'"),
representing national sports associations
including Major League Baseball, the
National Basketball Association„ the
National Hockey League, and the
National Collegiate Athletic
Association; (2) the Public Broadcasting
Service ("'PBS"); (3) the Commercial
Network Claimants ("Commercial
Networks" ), representing the National
Broadcasting Co., Inc., Capital Cities/
ABC, Inc. and CBS, Inc.; (4) the
Broadcaster Claimants Group
("Broadcaster Claimants Group" ),
representing certain commercial
television stations whose signals are
retransmitted by satellite carriers; (5) the
Program Supplier Claimants ("Program
Suppliers" ), representing varibus
copyright owners of motion pictures,
television series and specials; (6) the
Music Claimants ("Music Claimants"),
representing the American Society of
Composers, Authors and Publishers,
Broadcast Music, Inc., and SESAC, Inc.;
(7) the Devotional Claimants
("Devotional Claimants"), representing
various co'pyright owners of religious
programming; (8) the Satellite
Broadcasting & Communications
Association ("SBCA"), reP?esenting
AlphaStar Television, Inc., BosCom,
Inc., Consumer Satellite Systems,
DirecTV, Inc., EchoStar
Communications Corp., Netlink USA,
PrimeStar Partners L.P., Prime Time 24
Joint Venture, Southern Satellite
Systems, Inc., and Superstar Satellite
Entertainment; and (9) American Sky
Broadcasting L;L.C. ("ASkyB").

s The voluntary negotiation period proved
unsuccessful as no agreements were reached.

The CARP held oral hestrings on the
written cases and evidence, and oral
."=rgument on the proposed findings of
fact and conclusions of law. The CARP
submitted its report to the Librarian on
August 29, 1997.

The CARP concluded that rates for
both networks signals and superstations
should be adjusted upwards to 27 cents
per subscriber. per month. In addition,
.the Panel determined that nomyalty fee
should be paid for the retransmission of
superstations within the superstations'ocal

markets, and that it had no
authority to set a royalty rate for
retransmissions of network signals
within their local markets. The Panel
recommended July 1, 1997, as.the
effective date for the new:rates.

Section 802(f) of the Copyright:Act
provides that.(w)ithin 60 days after
receiving the report of a copyright
arbitration royalty panel " '. ',the
Librarianef Congress; upon the
recommendation of the Register of .

Copyrights shall.adopt or reject'the
determination of the paneh" 17 U.S.C.
802(f). Today's order of the Librarian
fulfills this statutory obligation.

V. The Librarian's Scope ofReview
The Librarian of Congress has, in

previous proceedings, discussed his
narrow scope of review of CARP
determinations. See 52 FR 6558
(February 12, 1997) (DART distribution
order); 61 FR 55653 (October 26, 1996)
(cable distribution order). The salient 'ointsregarding the scope of review,
however, merit repeating.

The Copyright Royalty Tribunal
Reform Act of 1993 created a'unique
system of review of a CARP's
determination. Typically, an arbitrator's
decision is not reviewable, but the
Reform Act created two layers of review:
the Librarian and the Court of Appeals
for the District of Columbia Circuit.
Section 802(f) directs the Librarian to
either accept the decision of„the CARP
or reject it. If the Librarian rejects it, he
must substitute his own determination
"after full.examination of the record.
created in the arbitration pmceeding."
Id. If the Librarian accepts it, then.the
determination of the CARP has become
the determination of the Librarian. In
either case, through issuance of the
Librarian's Order, it is his decision that
will be subject to review by the Court
of Appeals.

Section 802(f) of the Copyright Act
directs that the Librarian shall adopt the
report of the CARP "unless.the Librarian
finds that the determination.is arbitrary
or contrary to the provisions of this
title." Neither the Reform Act nor its
legislative history indicates what is
meant specifically by "arbitrary," but
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there is no reason to conclude that the
use of the term is any different than the
"arbitrary" standard described in the
Administrative Procedure Act (APA), 5

U.S.C. 706(2)(A).
Review of the caselaw applying the

APA "arbitrary" standard reveals six
factors or circumstances under which a
court is likely to find that an agency
acted arbitrarily. An agency is generally
considered to be arbitrary when it:

(1) Relies on factors that Congress did
not intend it to consider;

(2) Fails to consider entirely an
important aspect of the problem that it
was solving;

(3) Offers an explanation for its
decision that runs counter to the
evidence presented before it;

(4) Issues a decision that is so 'mplausiblethat it cannot be explained
as a product of agency expertise or a
difference of viewpoint;

(5) Fails to examine the data and
articulate a satisfactory explanation for
its action including a rational
connection between the facts found and
the choice made; and

(6) When the agency's action entails
the unexplained discrimination or
disparate treatment of similarly situated
parties.
Motor Vehicle Manufacturers Ass'n v.
State Farm Mutual Insurance Co., 463
U.S. 29 (19S3); Celcom Comm. Corp. v.

FCC, 789 F.2d 67 (D.C. Cil. 1986);
Airmark Corp v. FAA, 758 F2d 685 (D.C.
Cir. 1985).

Given these guidelines for
determining when a determination is
"arbitrary," prior decisions of the courts
reviewing the determinations of the
former Copyright Royalty Tribunal have
been consulted. The decisions of the
Tribunal were reviewed under the
"arbitrary and capricious" standard of 5

U.S.C. 706(2)(A) which, as noted above,
appears to be applicable to the
Librarian's review of the CARP's
decision.

Review of judicial decisions regarding
Tribunal actions reveals a consistent
theme: provided that the Tribunal
adequately articulated the reasons for its
decision, specific determinations were
granted a relatively wide "zone of
reasonableness." See National Ass'n of
Broadcasters v. CRT, 772 F.2d 922 (D.C.
Cir. 1985); Christian Broadcasting
Network v. CRT, 720 F.2d 1295 (D.C.
Cir. 1983); National Cable Television
Ass'n v. CRT, 689 F.2d 1077 (D.C. Cir.
1982); Recording Industry Ass'n of .

America v. CRT, 662 F.2d 1 (D.C. Cir.
1981). As one panel of the D.C. Circuit
succinctly noted:

To the extent that the statutory objectives
determine a range of reasonable royalty rates

that would serve all these objectives
adequately but to differing degrees, the
Tribunal is free to choose among those rates,
aud courts are without authority to set aside
the particular rate chosen by the Tribunal if
it lies within a "zone of reasonableness."

Recording Industry Ass'n of America v.
CRT, 662 F.2d 1, 9 (D.C. Cir. 1981).
Because the Librarian is reviewing the
CARP decision under the same
"arbitrary" standard used by the courts
to review the Tribunal, he must be
presented with a detailed rational
analysis of the CARP's decision, setting
forth specific findings of fact and
conclusions of law. This requirement of
every CARP report is confirmed by the
legislative history to the Reform Act
which notes that a "clear report setting
forth the panel's reasoning and findings
will greatly assist the Librarian of
Congress." H.R. Rep. No. 103—2S6, 103.
Cong., 1st Sess. 13 (1993). Thus, to
engage in reasoned decisionmaking, the
CARP must "weigh all the relevant
considerations and * * set out its
conclusions in a form tha~ermits [a
determination of] whether it has
exercised its responsibilities lawfully."
National Cable Television Ass'n v. CRT,
689 F.2d 1077, 1091 (D.C: Cir. 1982).
This goal cannot be reached by
"attempt[ing] to distinguished
apparently inconsistent awards with
simple, undifferentiated allusions to a

10,000 page record." Christian
Broadcasting Network, Inc. v. CRT, 720
F.2d 1295, 1319 (D.C. Cir. 1983).

It is the task of the Register to review
the report and make her
recommendation to the Librarian as to
whether it is arbitrary or contrary to the
provisions of the Copyright Act and, if
so, whether, and in what manner, the
Librarian should substitute his own
determination.

VI. Review of the CARP Report
Section 251.55(a) of the rules provides

that "[a]ny party to the proceeding may
file with the Librarian of Congress a

petition to modify or set aside the
determination of a Copyright Arbitration
Royalty Panel within 14 days of the
Librarian's re'ceipt of the panel's report
of its determination. 37 CFR 251.55(a).
Replies to petitions to modify are due 14

days after the filing of the petitions. 37
CFR 251.55(b).

The following parties filed petitions
to modify: SBCA, EchoStar
Communications Corp. ("EchoStar"),
and commercial Networks. Replies were
filed by JSC, Broadcaster Claimants
Group, PBS, Program Suppliers,
Commercial Networks, Music Claimants
and Devotional Claimants (collectively,
"Copyright Owners" ), PBS, JSC and
Broadcaster Claimants Group

(collective, "Certain Copyright
Owners"), and EchoStar.

Satellite carriers oppose the decision
of the CARP, while copyright owners
are generally supportive of it. SBCA
offers numerous reasons why, in its
view, the Panel's decision is arbitrary
and contrary to law. EchoStar confines
its comments to the Panel's decision not
to establish a royalty rate for the local
retransmission of network signals by
satellite carriers, and Commercial
Networks request a "clarification" of the
Panel's ruling in order to construe it to
mean that the 27 cent fee for network
signals applies to any local
retransmission of network stations to
subscribers in unserved households.
Certain Copyright Owners challenge
EchoStar's standing to 'file a g 251.55
petition to mo'dify in this proceeding.

Section 251.55 of the rules assists the
Register of Copyrights in making her
recommendation to the Librarian, and
the Librarian in conducting his review
of the CARP's decision by allowing the
parties to the proceeding to raise
specific objections to a CARP's
determination. As required by section
802(f) of the Copyright Act, if the
Librarian determines that the Panel in
this proceeding has acted arbitrarily or
contrary to the provisions of the
Copyright Act, he must ".after full
examination of the record created in the
arbitration proceeding, issue an order
setting the royalty fee " * ." 17 U.S.C.
802(fl.

VD. Review and Recommendation of
the Register

As discussed above, the parties to this
proceeding submitted petitions to the
Librarian to modify the Panel's
determination based on their assertions
that the Panel acted arbitrarily or
contrary to the applicable provisions of
the Copyright Act. These petitions have
assisted the Register in identifying what
evidence and issues in this large
proceeding, in the eyes of the
petitioners,. are areas where the Panel
may have acted improperly, thereby
requiring the Librarian to substitute his
own determination. The law gives the
Register the responsibility to make
recommendations to the Librarian
regarding the Panel's determination, 17
U.S.C. 802(f), and in so doing she must
conduct a thorough review.

After reviewing the Panel's report and
the record iri this proceeding, the
Register has determined that there are 6
primary aspects of the Panel's decision
that warrant detailed discussion and
analysis:

(i) Whether the Panel correctly interpreted
and applied the statutory standard for
determining royalty fees;
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(2) Whether the Panel acted arbitrarily in
adopting the license fees paid by cable
networks as the benchmark for determining
section 119 fees;

(3) Whether the Panel should have made
certain adjustments in the benchmark rates it
adopted;

(4) Whether it was permissible for the
Panel to adopt the same rate for superstations
and network signals;

(5) Whether the Panel correctly declined to
adopt a royalty rate for local retransmission
of network signals by satellite carriers; and

(6) Whether the Panel supplied the
appropriate effective date for the newly
established royalty fees.

SBCA has made additional arguments
in its petition to modify as to why the
Panel's decision should be set aside.
These arguments, which primarily
involve evaluation of the evidence and
allege deficiencies in the discovery rules
for CARP proceedings, are addressed at
the end of this section.

A. Determination ofFair Market Value

1. Action of the Panel
A fundamental dispute between

satellite carriers and copyright owners
in this proceeding is the meaning of the
term "fair market value" as used in
section 119(c)(3)(D) of the Copyright
Act. That section provides: 4.

In determining royalty fees under this
paragraph, the Copyright Arbitration Panel
shall establish fees for the retransmission of
network stations and superstations that most
clearly represent the fair market value of
secondary transmissions. In determining the
fair market value, the Panel shall base its
decision oa econoraic, competitive, aad
programming information presented by the
parties. including-

(i) The competitive environment in which
such programming is distributed, the cost for
similar signals in similar private and
compulsory license marketplaces, and any
special features and conditions of the
retransmission marketplace;

(ii) The ecoaomic impact of such fees oa
copyright owners and satellite carriers; and

(iii) The impact on the continued
availability of secondary transmissions to the
public.

17 U.S.C. 119(c)(3)(D).
The Panel examined this provision,

and the legislative history, and
determined that fair market value meant
the prize that would be negotiated in a
fiee market setting as compensation for
the satellite carriers'ight to retransmit
network and superstation signals
containing the copyright

owners'opyrightedprogramming. The Panel
stated that:

4 As discussed above, section 119(c)(3)(D) is the
appropriate statutory provision governing the
adjustment of royalty rates. Section 119(c)(3)(B),
which also prescribes royalty adjustment factors,
was inadvertently left in the statute after the 1994

eadrnents.

(T)he language. structure, aad legislative
history of the 1994 amendments to section
119 suggest the Panel is directed to
determine actual fair market value and "in
determining the fair market value * " * base
its decision ' " upon the non-exhaustive
list of considerations. We interpret the phrase
"base its decision" to require the Panel to
consider each enumerated type of
information but, the weight to be accorded
each consideration must necessarily depend
upon the quality and quantity of the evidence
adduced and its relative significance to a
determination of actual fair market value. All
evidence falling within the enumerated types
of information must be considered but the
evidence which is more probative of fair
market value must be accorded greater
weight than less probative evidence'hePanel agrees that the fair market value
rate is that which most closely approximates
the rate that would be negotiated in a free
market between a willing buyer and a willing
seller.

Panel Report at 17 (emphasis in
original).

2. Arguments of the Parties
SBCA asserts that the Panel

misapprehended the meaning of "fair
market value," and that it should have
determined the section 119 fees in
accordance with what cable operators
pay for distant signals under the section
111 cable compulsory license. SBCA
Petition to Modify at 12. "Fair market
value is a Congressionally defined term,
and thus cannot be considered under
the. 'traditional'ense, as urged by the
[Copyright) Owners." Id. at 14. SBCA
cites certain 1994 floor statements at
length as evidence that Congress
intended that section 119 royalty rates
be set on a parity with cable rates.

DeConcini: Copyright license parity with
cable is the central feature of the fair market
standard articulated in this legislation. The
inclusion of specific guidance to the
arbitration paael to take into consideration
the competitive eavironment in which
satellite programming is distributed is
essential to ensure that satellite carriers are
not required to pay higher royalty fees than
cable operators ' I am confident that the
arbitration panel will take steps to ensure
that the royalty fee paid by satellite carriers
are on par with those paid by cable operators.
The guiding criteria for the arbitration panel
to establish fair market value in this
legislatioa will accomplish that objective.

* 'he fact that the Senate agrees with
the House on this compromise language is
due to the criteria that defines fair market
value in the bilL I have long opposed'the
imposition of royalty fees based simply on
the mechanical application of some
conceptual fair market value formula'hearbitration panel will take steps to
ensure that the royalty fees paid by satellite
carriers are on par to those paid by cable
operators. The'guiding criteria for the
arbitration panel to establish fair market
value will accomplish this objective.

140 Cong. Rec. S14105, 14106 (daily ed.
Oct. 4, 1994).

Brooks: In the hard-fought compromise
reached on this bill, the factors to be
considered under the bill's "fair market
value" determinatioa have been made more
specific. I would note that in determining fair
market value, we intend that the copyright
arbitration panel consider all the factors ..
raised by the parties, including cable rates.

140 Cong. Rec. H9270 (daily ed. Sept.
20, 1994).

Hughes: (L)egislation contemplates that the
panel will look to the competitive
eavironment in which section 119
retransmissions are distributed as well as the
costs of distribution of similar signals ia
similar private and compulsory license
marketplaces, including the cable copyright
fees under section 111. This will help ensure
that there is vigorous competition and
diversity in the video programming
distribution industry.
140 Cong. Rec. H9271 (daily ed. Sept.
20, 1994).

Synar. I am also hopeful that any fee
resulting from the fair market value standard
does not disadvantage the delivery of satellite
transmissions vis-a-vis the delivery of cable
retransmission under the section 111
compulsory license 't is my hope that
the fees set for satellite rstransmissions under
the fair market value staadard will, among
other things, reflect the competitive
environment in which those rstransmissions
are distributed. There is little question that
Congress would like to ensure that there is
vigorous competition and diversity in the
distribution of video programming aad the
determination of fair market value fees
should reflect that intent.
140 Cong. Rec. H9272 (daily ed. Sept.
20, '1994).

According to SBCA, these floor
statements provide clear Congressional
direction that the royalty fees for section
119 are to be either identical or
substantially similar to those paid by
cable operators under section111. SBCA
provided testimony demonstrating that
cable operators pay 9.8 cents per
subscriber per month for superstations,
and 2.45 cents per subscriber per month
for network signals, and submits that
the Librarian should adopt these rates.
SBCA Petition to Modify at 18.

Copyright Owners contend that the
Panel acted correctly in attributing the
plain meaning to the term "fair market
value," and properly rejected SBCA's
position that the rates paid by cable
under section 111 is. the governing
factor in determining fair market value.
Copyright Owners Reply at 12:
Copyright Owners'ote further that
even one of SBCA's own expert
witnesses, Mr. Harry Shooshan,
conceded at the hearing that Congress
intended to accord the conventional
meaning to "fair market value." Id.-
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,Copyright Owners also submit that
portions of floor statements delivered at
the time of passage of the 1994 Satellite
Home Viewer Act are not proper
legislative history and must be given
little, if any, weight. Id. at 14-15 (citing
Overseas Educ. Ass'n, Inc. v. FLRA, 876
F.2d 960 (D.C. Cir. 1989); In the Matter
of Sinclair, 870 F,2d 1340 (7th Cir.
1989)). Rather, the text of the statute is
the principle source for determining its
meaning. Id. at 15 (citing West Virginia
Hosp. v. Casey, 499 U.S. 83 (1991).

3. Recommendation of the Register
The Panel determined that the term

"fair market value" should be accorded
its plain meaning—i.e., the price a
willing buyer and a willing seller would
negotiate in a free marketplace—and
that the economic, competitive, and
programming information presented by
the parties provided the evidence to
determine what fair market value
royalty rates would be under the
satellite carrier compulsory license. The
Register condudes that this decision is
not arbitrary, nor is it contrary to law.

Both SBCA and Copyright Owners
contend that the meaning of "fair
market value" is a matter of statutory
interpretation. Moreover, it is a well-
established principle that, in
interpreting the meaning of a statute, the
language of the law is the best evidence
of its meaning. Sutherland Stat. Const.
$ 46.01 (5th Ed.).

The express words of the statute
charge the Panel with determining the
fair market value of retransmitted
broadcast signals by satellite carriers. Id.
(plain meaning of the statute governs its
interpretation). The Panel determined
that "fair market value" meant the price
that would be negotiated between a
willing buyer and a willing seller in a
free marketplace. Panel Report at 17.
The Register. determines that this is not
an arbitrary interpretation of the
meaning of "fair.market value," nor is
it contrary to law. See Black's Law
Dictionary 537 (5th Ed. 1989) (definition
of "fair market value").

In the 1994 amendments Congress
stated that "[i]n determining the fair
market value, the Panel shall base its
decision on economic, competitive, and
programming information presented by
the parties ' 119 U.S;C.
119(c)(3)(d). Congress then included in
that amendment a nonexhaustive list of
the types of "economic,'ompetitive,
and programming information" that the
Panel must consider in fashioning
royalty rates that represent fair market
value. That the list is nonexhaustive is
significant, for there may be other types
of information presented by the parties
that, while not falling within one of the

enumerated categaries, is nevertheless
relevant to the issue of vrhat the fair
market value royalty rates should be.
The Panel would be responsible for
considering this type of information as
v ell, if it were relevant to determining
fair market value.

The.Register does not interpret the
enumerated categories of "economic,
competitive, and programming
information" {for example, costs in
similar private and compulsory license
marketplaces) as establishing criteria
that define the meaning of "fair market
value." To do so would, in the Register's
vievr, run contrary to the plain meaning
of the statute. Sutherland Stat. Const.
547.07 (5th Ed.). Likevrise, the Register
does not see any support for the
argument that one of the enumerated
categories of information, such as the
compulsory license fee paid by cable
under 17 U.S.C. 111, must be accorded
more weight than another. The House
Comznittee Report to the 1994
amendments makes it Hear that this
should not be the case. See H.R. Rep.
No. 703, 103d Cang., 2d Sess. 10 (1994)
("In arder to aid the panel, the
Committee adopted an amendment
offered by Mr. Hughes directing the
panel to consider economic,
competitive, and prograzuming
information presented by the parties as
well as the competitive environment in
vrhich such programming is distributed.
This vrould, af course, include cable
rates, but those rates are not to be a
benchmark for setting rates under
section 119; they are only one
potentially [sic] piece of evidence in
reaching the objective fair market
value."). The Register, therefore,
determines that the Panel did not act
arbitrarily or contrary to lavr in
determining the meaning of fair market
value.

Although the Panel determined that
its plain meaning of fair market value
controlled their interpretation, the Panel
nevertheless consulted the legislative
history to the 1994 amendments and
concluded that "(vr]e find no support
for the proposition that Congress did not
mean vrhat it said. The legislative
history reveals no intent to attach a
unique meaning to the comznanly
understood and well-established 'fair
market value* term." Panel Report at 16.

A revievr ofall floor statements
offered at the time of passage.of the
1994 amendments reveals considerable
differences between the views of the
tvro Chairmen and some of the
members. These differences are
accentuated bv a later floor statement
offered by Chairman Hughes vrhen he
introduced a bi]I that would make
technical corrections to the 1994

Satellite Home Viewer Act. 140 Cong.
Rec. E2290 (daily ed. November 29,
1994) (statement of Rep. Hughes).

The statement of Chairman DeConcini
offers the greatest support to the
argument that the rates established in
this proceeding should approximate
what cable pays under the cable
compulsory license. 140 Cong. Rec.
S14105 (daily ed. Oct. 4, 1994) ("I am
confident that the arbitration panel will
take steps to ensure that the royalty fee
paid by satellite carriers are on par with
those paid by cable operators").
Representative Synar's comments
suggest his desire that a satellite rate
adjustment produce rates comparable to
the cable compulsory license, but he
does not state that application of the fair
market value standard should or must
produce such comparability. The
statements of Representative Brooks and
Hughes provide that cable compulsory
license rates are one of the factors to be
considered by the Panel, but they do not
indicate that they are the'only or
controlling factor.

The Register has consulted the
caselaw in determining the weight to be
accorded floor statements made by
Congressmen during the passage of
legislation. The caselaw provides that
floor statements of legislators are to be
given little weight Garcia v. U.S., 469
U.S. 70, 78, (1984); Zuher v. Allen, 396
U.S. 168, 186 (1969) ("Floor debates
reflect at best the understanding of
individual Congressmen"). The
reasoning behind this principle was
aptly described by the Federal Circuit
Court for the District of Columbia:

[Ilt is necessary for judges to oxezcise
extreme caution before concluding that
statement made in floor debate, or at a .
hearing, or printed in e committee document
may be taken as statutory gospel. Otherwise,
they run the risk of reading authentic insight
Iato remarks intended to serve quite di6ezent
purposes. Furthermore, to the degree that
judges are perceived es grasping aay
fragment of legislative history for insights
into congressional intent, to that degree will
legislators be encouraged to salt the .

legislative record with unilateral
interpzetatians of statutory provisions they
were unable ta persuade their colleagues to
except'
Int. Broth. ofElec. Wkrs. Loc. U. 474 v.
NLRB, 814 F.2d 697 (D.C. Cir. 1987)
(Buckley, concurring); see also Overseas
Educ. Ass'n. Inc. v. FLRA, 876 F.2d 960,
975 (D.C. Cir. 1989) ("While a sponsor's
statements may reveal his
understanding and intentions, they
hardly provide definitive insights into
Congress'nderstanding of the meaning
of a particular provision") (emphasis in
original). 'f

greater importance in discerning
the intent of Congress, as opposed to the
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statements of individual Members, is
the fact that Congress changed the
statute in 1994. When Congress decides
to change a statute, the decision to do
so signifies that it intended to change
the meaning. Brewster v. Gage, 280 U.S.
327, 338 (1932); United States v. NEC
Corp., 931 F.2d 1493, 1502 (11th Cir.
1991); In re Request for Assistance, 848
F.2d 1151, 1154 (11th Cir. 1988), cert.
denied sub. nom., Azar v. Minister of
Legal Affairs, 488 U.S. 1005 (1989). That
is what occurred here. If Congress had
truly intended cable compulsory license
rates to govern the adjustment of fees in
this proceeding, then it would not have
amended the statute in1994 to provide
for a fair market value determination.'n

sum, while floor statements by
some Members indicate an intent that
fair market value be determined in
various ways, by looking at the statute,
committee reports, floor statements and
colloquies the Register does not find any
special meaning or limitation attached
to the term "fair market value" and,
therefore, must rely on the plain
language of the statute and the plain
meaning of the term. The Panel, in the
view of the Register, therefore, did not
act arbitrarily, or contrary to law in its
interpretation of the meaning of "fair
market value."

B. The Cable Network Fee Benchmark
1. Action of the Panel

In order to determine fair market
value royalty rates as required by
section 119(c)(3)(D), the Panel
considered the voluminous testimony
and exhibits presented by the parties.
Witnesses for PBS, JSC, the Commercial
Networks, SBCA, and ASkyB sponsored
economic analyses and testified as to
their calculation of fair market value.
The copyright owners used empirical
data of license fees paid to certain cable
networks by multichannel video
programming distributors (principally
cable operators), while satellite carriers
focused primarily on the license fees
paid by 'cable operators under section
111.

The Panel specifically endorsed the
approach taken by PBS, and its
principal witness, Ms. Linda
McLaughlin. Using data supplied by an
industry survey group, Ms. McLaughlin
examined the license fees paid by

«There is no question that the principal factor for
determining rates under the 1988 legislation wa«
the rates paid by cable. 17 U.S.C. 119(c)(3)(B) (i 988)
(the Panel "shall consider the approximate average
cost to a cable system for the right to socondorily
transmit to the public o primary true«mi««ion made
by a broadcast «tetion '").

«The data was supplied by Paul Kagan
As«ociaies, a leading information aud data company
in the video industry.

multichannel video programming
distributors ("MVPDs") to license the
viewing rights to 12 popular basic cable
networks. These networks are A8rE,
CNN, Headline News, Discovery, ESPN,
the Family Channel, Lifetime, MTV,
Nickelodeon, TNN, TNT, and USA. Ms.
McLaughlin testified that these basic
cable networks represented the closest
alternative programming to broadcast
programming for satellite homes, and
that studies indicated that consumers
value networks and superstations as
least as highly as popular basic cable
networks. Direct Testimony of Linda
McLaughlin at 2-5. She then calculated
a "benchmark" rate for these networks
to be used by the Panel as representative
of the fair market value of broadcast
signals retransmitted by satellite
carriers:
* * ' have calculated a basic cable network
benchmark price aud used it to estimate a
minimum compulsory license foo for
satellite-retransmitted broadcast stations. The
average license feo of the 12 popular basic
cable networks was 18 cents in 1992—when
the maximum satellite compulsory rate was
17.5 cents—and has risen to 24 cents in 1995,
an annual increase of ten percent per year.
The license fees for these i2 basic cable
networks are forecast to increase to an
average of 26 cents in 1997, 27 cents in 1998
aud 28 cents in 1999. This suggests that the
compulsory rate for satellite retransmitted
stations should increase at least
correspondingly with the average prices for
basic cable networks, to an average at least
27 coats for the 1997-99 period.
Id. at 7.

The Panel endorsed Ms. McLaughlin's
approach because it determined that it
represented the closest model, of those
presented, to a free market negotiation
for satellite carriage of broadcast signals,
and because it was the most
conservative approach offered by the
copyright owners. Panel Report at 29—
30. The Panel rejected the analysis of
JSC (Testimony of Mr. Larry Gerbrandt)
as too narrow,v and the analysis of the
Commercial Networks (testimony of Mr.
Bruce Owen) as too speculative.o The
Panel also rejected the analyses of SBCA
and ASkyB because it determined that
their analyses did not comport with the
plain statutory meaning of the term "fair
market value." Id. at 29—30.

2. Arguments of the Parties
SBCA contends that cable network

license fees are not an appropriate

«Mr. Gerbraudt isolated the license fees paid for
two basic cable networks: TNT and USA. Tr. 202S-
2028.

«Mr. Owen used regression analysis in an attempt
to demonstrate that MVPD«are willing to pay
proportionally higher license fees for network
signals which contain more expensive
programming. Direct Testimony of Bruce Owen at
7-i 0.

benchmark because cable networks are
fundamentally different from
retransmission of broadcast signals. It
asserts that "(e]xtracting an accurate, or
even representative license fee per
subscriber is basically impossible
because multiple programming services
are included within contracts, there are
ceilings on aggregate license fees for
MVPDs in some cases, free
subscriptions in others, marketing and
launch support provided by the cable
networks, purchases of advertising time
by the cable networks from MVPDs, and
equity investments by each in the
other." SBCA Petition to Modify at 20-
21.

In reply, Copyright Owners assert that
the Panel acted properly by utilizing
cable networks as the benchmark of fair
market value, and accepting the analysis
of Ms. McLaughlin. Copyright Owners
not that they wished to examine the
license fees paid by satellite carriers to
cable networks in particular, as opposed
to the fee paid by all MVPDs in general,
but SBCA refused to disclose through
discovery the amounts that satellite
carriers paid. Copyright Owners Reply
at 17. They further note that while
SBCA's witness, Mr. Jerry L. Parker,
stated that a meaningful license fee
could not be determined from satellite/
cable network contracts, SBCA never
produced the documents to support that
assertion. Id. at 18. Copyright Owners
assert that Ms. McLaughlin testified that
the license fees presented by her
analysis demonstrated at least the
minimum amount that satellite carriers
would pay for cable networks, and that
her analysis offered the best evidence
that was properly accepted by the Panel.
Id.

3. Recommendation of the Register
In the Register's view, the Panel's

decision to use cable network license
fees as a benchmark for establishing the
fair market value of section 119 rates
was the product of rational
decisionmaking, and its decision to use
the PBS/McLaughlin approach was not
improper.

Having determined that "fair market
value" meant the price that would be
paid by a willing buyer and seller in a
free marketplace, it was not illogical for
the Panel to give careful consideration
to evidence of markets that most closely
resembled the licensing of signals under
section 119. In fact, section
119(c)(3)(D)(i) requires that the Panel
consider "the cost for similar signals in
similar private " * marketplaces." 17
U.S.C. 119(c)(3)(D).

All three of the evidentiary
presentations of the copyright owners—
PBS, JSC, and Commercial Networks—
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focused upon the fees paid to cable
networks by MVPDs. SBCA's evidence
of fair market value, the cable license
fees paid under section 111, was less
relevant to the Panel's determination
because the Panel had rejected the
notion that cable fees equaled fair
market value. Panel Report at 29—30.
The Panel's adoption of cable network
fees as the.benchmark was not
unqualified, however, because it stated
that "we agree with the satellite carriers
that the economic model governing
cable networks varies markedly &om the
economic model governing
broadcasters." Id. at 29. Nevertheless,
the Panel "adopt[ed) the copyright
owners'eneral approach using the
most similar free market we can
observe." Id. at 30. After reviewing the
record, the Register has determined that
the Panel's conclusion is not "arbitrary"
within the meaning of 17 U.S.C. 802(f).

SBCA contends that cable network
fees are not a useful benchmark because
the economics of cable networks are
fundamentally different from those of
broadcast networks and superstations.
SBCA Petition to Modify at 20 (citing
testimony of Mr. Harry Shooshan, Mr.
John Haring and Mr. Edwin Desser). The
testimony of Mr. Shooshan and Mr.
Haring, in particular, suggest that there
are some marked differences between
the licensing of cable networks and
,broadcast signals. The Panel, however,
took account of that. Panel Report at 29.
Nevertheless, there was ample
testimony that the two markets were
also quite siznilar. Tr. 1202-04 (Mr.
Robert Crandall); Tr. 1609 (Ms.
McLaughlin); Tr. 1284 (Mr. Owen). The
Panel weighed the evidence and
accepted the copyright owners'pproachusing cable network fees
because it was "the most similar free
market we can observe." Panel Report at
30 (emphasis in original). Because this
conclusion is grounded in the record, it
is not arbitrary. National Cable
Television Ass'n, Inc. v. CRT, 724 F.2d
176, 189 (D.C. Cir. 1983) (decisions
grounded in the record within the zone
of reasonableness).

Likewise, the Panel's decision to rely
on the PBS/McLaughlin testimony to
establish the cable network benchmark
was adequately grounded in'the record.
Panel Report at 18—20. Again; the Panel
stated that use of cable networks was by
no means flawless and, to account for
this, the Panel was adopting the
"conservative" approach offered in Ms.
McLaughlin's analysis. Id. at 31. The
Register determines that the Panel's
decision to-accord the PBS/McLaughlin
testimony controlling weight is
consistent with its determination to
utilize the plain meaning of "fair market

value" as the proper standard for setting
royalty fees. Further, it is well
established that using evidence of
analogous markets is the best evidence
in determining market price. See
National Cable Television, 724 F.2d at
187. For these reasons, the Register
determines that the Panel did not act
arbitrarily or contrary to the Copyright
Act.

C. Adjustments to the Cable Network
Fee Benchmark

1. Adjustment to the Benchmark for
Delivery Costs

a. Action of the Panel. After
establishing cable network license fees,
as presented by Ms. McLaughlin, as the
benchmark for determining the section
119 royalty rates, the Panel examined,
infer alia, the special features and
conditions of the retransmission
marketplace to determine if an upward,
or downward, adjustment in the
benchmark was appropriate. One of the
aspects of satellite retransmission of
broadcast signals that differ significantly
from the transmission of cable networks
involved the costs of delivering the
signals to the MVPDs. The Panel found
this issue, along with that of advertising
inserts (discussed mfra), as being
"among the most challenging issues for
the Panel to resolve." Panel Report at
43.

The Panel found that the license fees
charged for cable networks included the
cost of delivering the cable network to
the MPVD—i.e., making the signal
readily available for reception by the
MVPD for subsequent distribution. to
subscribers. Id. at 45. With satellite
retransmission of broadcast signals,
however, the satellite carriers absorb the
costs of getting the broadcast signal from
its geographic point of origin, and then
delivering it to its subscribers. Id. The
Panel considered whether the cost of
delivering the signals should, therefore,
be deducted from the benchmark.

The Panel declined to make such a
deduction. The Panel found that there
was no evidence presented to suggest
that if satellite carriers and copyright
owners negotiated in a free marketplace
for the retransmission of broadcast
signals, the copyright owners would
offer satellite carriers a discount on
license fees to accommodate delivery
costs. The Panel discussed:the
testimony of Mr; Jerry L. Parker, an
SBCA witness who offered testimony as
to the history, nature and operation of
the satellite industry:

Mr. Parker was invited to demonstrate
whether carrier costs impacted the rates
negotiated between satellite carriers and
cable networks. He could not. Indeed, Mr.

Parker conceded. for example, that despite
additional costs incurred by DBS s carriers
(beyond those of HSD 'o carriers), DBS
operators were unable to negotiate lower
rates on that basis. Moreover, he declined to
urge the Panel to set a discounted rate. for
DBS carriers to account for their higher costs
than HSD carriers. We must similarly decline
to discount the cable network benchmark to
account for higher delivery costs of broadcast
signals.
Panel Report at 45-46 (citations
omitted).

b. Arguments of the Parties. SBCA
vigorously contests the Panel's
resistance to deducting delivery costs
from the 27 cent benchmark figure,
stating that "it must be recognized that
all cable networks that are charging and
receiving 27 cents have made the
necessary investment and expense in
distributing the signal ' '. None of
the [c]opyright [o]wners or broadcasters
in this proceeding incurred this
necessary expense for satellite
distribution of superstations or network
stations." SBCA Petition to Modify at
22. SBCA cites the testimony of Ms.
McLaughlin, who acknowledged that
broadcast stations are not responsible,
and do not incur the cost of, deliverirg
their signal to satellite carriers for
subsequent retransmission. Id. at 22-23.
SBCA submits that "[t]he error in Ms.
McLaughlin's analysis, implicitly
accepted by the Panel, is that these
expenses were basically the cost.of the
[s]atellite [c]arriers in distributing their
own product." Id. at 23. SBCA asserts
that the Panel understood that satellite
carriers bore the cost of delivery, but
then mistakenly categorized it as a
"discount" to compensate carriers for
their costs, when in fact it is a cost that
must be borne by the copyright owners.
Id. at 25-26.

SBCA submits that it demonstzated
that the average delivery cost per signal,
per subscriber, per month is 10 cents,
and 6.5 cents for volume discounts.
SBCA, therefore, contends that the 27
cent benchmark rate must be adjusted
downward to between 17 and 21.5 .

cents. Id. at 23, f.n. 53.
In reply, Copyright Owners assert that

SBCA mischaracterizes the transmission
cost issue by suggesting that the major
focus should be the structuzal nature of
such costs, rather than whether they.
would result in any marketplace price
adjustments. Copyright Owners Reply at
22. Copyright Owners cite Mr; Larry
Gerbrandt's testimony that tzansmission

4 "DBS" stands for Direct Bmadcast Sorvioo, and
is associated with high powered, high froquoncy
direct broadcast satellite sozvicos. hn example of a
DBS operator is DirecTV.

'o "HSD" stands for "Homo SatoUite Dish," and
typically rofoss to satellite providors who operate at
lower fruquonoios than DBS pmvidors.
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costs do not yieid different cable
network license fees in the marketplace,
and note that Mr. Jerry.Parker wss
unable to demonstrate othervise. ld. at
22-23.

c. Recommendation of fh Regisf r.
The Panel discussed the issue of
transmission costs quite extensively,
finding that the record was devoid of
credible evidence demonstrating that
transmission costs of satellite ca".riers
affected the rates negotiated between
satellite carriers and cable networks.
Panel Report at 45-46. The Panel
expressly found that SBCA's witness.
Mr. Parker, could not offer evidence of
such an impact. and conceded that
despite additional costs incurred by
DBS carriers, DBS operators were
unable to negotiate lower rates on that
basis. Tr. 2528. The Panel grounded its
determination in the record evidence,
which is the hallmark of rational
decision making. National Cable
Television Ass'n. v. CRT, 724 F.2d 176
(D.C. Cir. 1983).

SBCA's discussion of transmission
costs fails to focus on what impact, if
any, they would have on negotiated
license fees, and instead relates to
which party should bear the cost. Costs
can be shifted between parties in a
business relationship, and SBCA asserts
that their costs, when comparing
delivery of broadcast signals with
delivery 'of cable networks, must be
shifted to copyright owners to prevent a
windfall. However, costs can also be
absorbed by a party as part and parcel
of doing business, and must be when
one party cannot shift the costs (or a
portion thereof) to the other. Where
there is no credible evidence
demonstrating a party's ability to shift a
cost, no change in the negotiated pr'ice
should occur. The Panel found that to
be the situation with transmission costs,
and the Register has no grounds on
which to reject that finding.
2. Adjustment to the Benchmark for
Advertising Inserts

a. Action of the Panel. In addition to
delivery costs, the Panel considered the
issue of advertising inserts very
significant. Cable networks typically
grant MVPD's a certain number of time
slots during the programming
provided—known as advertising
inserts—for the MVPDs to sell to
advertisers. The monies raised from
these inserts are retained by the MVPD,
and can defray the cost of the license fee
for the cable network approximately 8
cents per subscriber per month. Panel
Report at 43-44. The Panel found,
however, that because section 119(a)(4)
requires satellite carriers to retransmit
the signals of broadcast stations intact,

they do not receive any advertising
inserts for the re~smission of
broadcast signals. Id. at 44. The Panel
considered whether this should result in
a downward adjustment of the
benchmark rate.

The Panel declined to make an
adjustment:

(T)he satellite csmers naturally argue that
because ths benchmark is based upon the
rate paid by multichannel distributors to
cable networks, we must deduct $0.08 to
obtain the 'real cost'f cable networks. The
copyright owners counter that most satellite
carriers don't insert advertising into cable
network signals anyway. Indeed, HSD
carriers don't possess the technology to insert
advergsiag. Moreover, multichannel
distributors appear to pay the same cable
network license fee regardless of whether
they insert advertising.

If this last assertion is accurate, one would
expect that in a hypothetical free market
negotiation, broadcasters would similarly
decline to reduce their license fees to satellite
carriers for their lack of advertising
availsbiiities snd ao benchmark adjustment
would be appropriate. Both Ms. McLsughlia
and Mr. Gsrbrsadt opined that, based upon
their knowledge sad experience, neither the
availability of advsrtisiag inserts, aor the
carriers (sic) ability to insert, affects the
prices that cable networks charge. They did
aot support this opinion with any
documentary evidence or empirical data.
However, the satellite camers allowed this
testimony ta stand essentially unrefuted.
Indeed, Dr. Hsriag wss explicitly invited to
render an opposing opinion but forthrightly
declined. In the Bast analysis, we accept the
copyright owners'xpert testimony sad
decline to deduct $0.08 from the benchmark
as advocated by the satellite carriers.

Panel Report at 44-45 (citations
omitted).

b. Arguments of the Parties. SBCA
alleges that the Panel "completely
misconceived the adjustment necessary
to reflect the value for insertable
advertising." SBCA Petition to Modify
at 26. They note that the arbitration
panel in the 1992 rate adjustment made
a downward adjustment for advertising
inserts. 57 FR 19058 (May 1 ~ 1992).
SBCA asserts that the "value of
insertable advertising is significant,"
and that its value is "no less than 7.5
cents" per subscriber per month. Id. at
27.

As a "variation" on the advertising
insert issue, SBCA offers that the
increased national exposure of
broadcast stations offered by satellite
retransmissions increases the amount of
revenue that copyright owners receive
for the advertising slots that they retain.
Ja. at 28. SBCA submits that the Panel
should have furthe? adjusted downward
for this value, and argues that it could
not quantify the value because the
necessary information was in the

possession of the copyright owners wh
were not required to disclose it through
tbe CARP discovery rules.i'n

reply, Copyright Owners assert tLs!
the Panel fully considered the
arguments of SBCA, and correctly
re ected any downward adjustments for
aavertising inserts. Copyright Owners
Reply at 23-24.

c. Recommendation of the Register.
The Panel fully discussed what effect. if
any, advertising inserts might have on
the negotiated fee for retransmission of
broadcast signals. Panel Report at 43-
45. The Panel cited the testimony of his.
McLaughlin and Mr. Gerbrandt that
"based upon their knowledge and
experience, neither the availability of
advertising inserts, nor the carriers
ability [sic) to insert, affects the prices
thatcablenetworkscharge' '. The
satellite carriers allowed this testimony
to stand essentially unrefuted. Indeed,
Dr. Haring was explicitly invited to
render an opposing opinion but
forQuightly declined." Id. at 44. SBCA
did not offer any testimony which
incontrovertibly rebuts the testimony of
Ms. McLaughlin and Mr. Gerbrandt.
Consequently, the Panel's determination
that no adjustment should be made is
not arbitrary because it is grounded in
the record.

D. Equality Between Superstation and¹fwork Signal Rates

1. Action of the Panel
As discussed above, Congress

established different royalty rates for
superstation and network signals when
it created the section 119 license. The
initial rate for superstations was 12
cents per subscriber per month, and 3
cents per subscriber per month for
network signals. This 4 to 1 ratio
reflected the payment of royalties under
the section 111 license. Under section
111, only copyright owners of
nonnetwork programming are allowed
to share in the royalty fnnds; Cable
operators pay full value for
retransmitting independent broadcast
stations (of which superstations are a
subset), and only one-quarter value for
retransmission of network signals. 17
U.S.C. 11(f). The one-quarter value
reflects Congress'etermination in 1976
that approximately 25 percent of the
programming on network signals is
compensable nonnetwork programming,
while the remainder is not. Congress

» SBCA sllsges throughout its Petition Lo Modify
that the CARP discovery rules. snd particularly the
Psnsl's spplicstion of the rule. PrecluChd it from
obtaining vital information from copyright owners
to support its case. which resulted in negative
inlsrencss by the Psnst as to the suiiicieacy of its
prsssnistioa. This sigumsnt is addressed,infia in
subssctisa C.



Federal Register / Vol. 62, No. 208 / Tuesday, October 28, 1997 / Rules and Regulations 55751

carried over this 4 to 1 ratio in the 1988
Satellite Home Viewer Act when it set
the 12 cent and 3 cent rates in the
statute.

The 1992 arbitration panel that
adjusted the section 119 rates took into
account the 4 to 1 ratio, but found that
the amount of network programming on
network stations had declined to
approximately 50 percent, down &om
the 75 percent contemplated by section
111. That panel, however, set the
network station rate at 6 cents, which
represented roughly a 3 to 1 ratio to the
superstation rate it set, because it was
concerned with disruption in the
satellite industry of carriage of network
signals if it established a network signal
rate at half (a 2 to 1 ratio) that of the
superstation rate. 57 FR l9052, 'l9060
(May 1, 1992). The Copyright Royalty
Tribunal, in reviewing the panel's
decision on this matter, stated that:

The Tribunal believes that the Panel was
nat bound by either a 4:1 ratio or a.1:1 ratio.
When the Tribunal issued its deciarstary
ruling concerning network copyright owners,
we did uat intend ta prejudge any future
ratesetting. We noted that in cable and
satellite, the pay-in may nat necessarily
correlate ta the pay-aut. Therefore, a 1:1 ratio
is nat required. However, we da believe the
Panel had the authority ta take our
declaratory ruling into account, sa that it was
entitled ta adjust the 4f1 ratio downward to
reflect that network copyright owners are
entitled ta receive satellite royalties.

Id. at 19052.
The Panel in this proceeding rejected

the notion that it was required to set
different royalty rates for superstations
and network signals, respectively,
because it was seeking the fair market
value of these signals. The Panel stated:

We fiud na credible evidence that
retransmitted network stations are worth less
than retransmitted superstatiaus. Indeed,
even assuming arguendo, we were ta
conclude that network programming is worth
less, or even wholly uucampensable, we find
na record support for any particular ratio-
no evidence was adduced as ta the present
day average proportion of network ta uaa-
network programming. And imposition of the
original 4 ta 1 ratio by rote, merely ta
replicate section 111 rates, would nat be
consistent with a fair market value analysis.

Panel Report at 40.

2. Arguments of the Parties
SBCA challenges the Panel's refusal to

apply the 4 to 1 ratio, asserting that such
ratio is binding precedent upon the
Panel. SBCA Petition to Modify at 38.
SBCA contends that Congress
determined, iulder section 111, that
network programming is not
compensable, and carried this rationale
into the rate structure of section 'l19.
The fact that networks are allowed to

share in the section 119 royalties, but
not the section.111 royalties, "does not
mean that the network signals are to be
paid for any differently under the
satellite license than under the cable
license * ' " Id. at 39. Furthermore,
SBCA submits that satellite carriers give
added value to network signals by
carrying them to unserved households
who would not otherwise receive such
signals. Id. at 41. SBCA contends that,
if anything, there should be no fee for
network signals. Id. at 40.

Finally, SBCA argues that the Panel
erred by creating a 27 cent royalty rate
applicable to PBS (defined under the
statute as a network) because "PBS
signals are &ee on the satellite by law."
Id. at 41, These signals, SBCA contends,
cannot possibly have a market value,
and there should be no royalty fee for
PBS signals. Id.

Copyright Owners contend that the
Panel correctly rejected the 4 to 1 ratio
because the new law requires a
determination of fair market value,
Copyright Owners Reply at 32.
Copyright Owners note that the binding
precedent referred to by SBCA was an
interpretation of the 1988 Satellite
Home Viewer Act, not the 1994 Act, and
that nothing in the 1994 Act requires
assignment of different rates for
superstation and network signals. Id. at
33-34.

With regard to SBCA's contention that
retransmission of PBS signals should
not be compensated at the 27 cent level,
Copyright Owners argue that such a
contention "flies in the face of the fair
market value evidence," and that the
PBS signal available for &ee on the
satellite is not the signal of the member
stations that are at issue in this
proceeding.'Id. at 35.

3. Recommendation of the Register
The Panel did not err by rejecting the

4 to 1 ratio and adopting a network
signal rate that was equal to the value
of the superstation rate. The Panel
correctly observed that while the 1992
arbitrati'on panel generally followed the
ratio set by Congress in the 1988 Act,
the 1994 amendments changed any
reliance upon a pre-set ratio by directing
the Panel to determine only the fair
market value for network and
superstation signals. Panel Report at 40.
There is not evidence in the 1994 Act,
or its legislative history, that Congress
intended the Panel to set a rate for
network signals that is one-fourth of that
for superstations (or any other ratio, for
that matter) if that rate did not represent
the fair market value of network signals.

SBCA asserts that the 1994
a'mendments contemplate a CARP
establishing two rates—one for network

signals, and another for superstations-
thereby inferring that Congress
contemplated rate differentiation (i.e.
that one rate would be less than the
other). Such an inference is belied by
language in the House Report, however,
which states that the rates set by the
CARP in this proceeding "should reflect
the fair market value of satellite carriers'econdarytransmissions of

. superstations and network stations."
H.R. Rep. No. 703; 102d Cong., 2d Sess.
7 (1994). The statute does not require or
suggest that the rate for network signals,
or superstations, be set at anything less
than fair market value.

There is no binding precedent that
required the Panel to apply a ratio in
value between.network signals and
superstations, and set network signal
rates lower than superstation rates. The
1992 arbitration panel applied a
different criterion (rates paid by cable
under section 111) to determine section
119 rates, and its decision therefore
does not serve as precedent for this 'roceeding.Furthermore, even if the
1992 arbitration were binding
precedent, the final order of the
Copyright Royalty Tribunal (which
constituted the final agency action in
that proceeding) clearly stated that no
differentiation between network and
superstation rates was required. 57 FR
19052 (May 1, 1992) ("The Tribunal
believes the Panel was not bound by
either a 4:1 ratio or a 1:1 ratio."). The
Panel, therefore, did not act arbitrarily
by rejecting application of the 4 to 1
ratio.

The Register has also examined the
record to determine whether, under a
fair market value analysis.and regardless
of application of a're-set ratio, the
evidence required a differentiation in
network and superstation rates. The
Panel determined that there was "no
credible evidence that retransmitted
network stations are worth less than
retransmitted superstations." Panel
Report at 40. It was wholly within the
Panel's discretion to arrive at such a
determination. SBCA presented
evidence demonstrating that network
viewer ratings have declined, SBCA
Proposed Findings of Fact and
Conclusion of Law at 39, but it did not
offer evidence as to what impact such a
decline had relative to superstations,
nor did it quantify the difference in
value between network signals and
superstations under a fair. market value
analysis, except to insist that all signals
should be &ee. See SBCA Reply
Findings of Fact and Conclusions of
Law at 7. The Panel, consequently, did
not act arbitrarily by adopting the same
royalty rate for both network signals and
superstations.
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Finally, SBCA argues that because the
Panel failed to take account of the fact
that PBS signals are free on the satellite
by law. it was error to accord them the
same royalty rate as other network
signals.» Section 605(c) of the
Communications Act. 47 U.S.C.,
prohibits encryption of programs
included in the National Program
Service of the Public Broadcasting
Service, essentially making the National
Program Service free to all satellite
home dish owners. Member stations of
PBS, however, are not subject to 47
U.S.C. 605(c), and satellite carriers may
charge their subscribers for
retransmission of these stations.

. Furthermore, the National Program
Service is not a network signal as
defined under section 119(d)(2).
Member stations of PBS are network
signals under section 119(d) [2).
Presumably, there are PBS programs
available on the National Program
Service that are the same programs
available from PBS stations, although no
such evidence was adduced in this
proceeding. There are also likely to be
different programs, particularly those
produced by member stations. SBCA
did not quantify by how much, under a
fair market value analysis, the same
programs on the National Program
Service and PBS stations should reduce
the royalty fee for PBS stations, beyond
a blanket assertion that all PBS stations
should be free. SBCA Reply Findings of
Fact and Conclusions of Law at 68-69.
The Panel concluded that there was "no
credible evidence" warranting a
conclusion that network signals were
worth less, which would include PBS
stations. The Register cannot find
credible evidence to the contrary, and
therefore the Panel's determination
must be affirmed.

E. Local Retransmission ofNetwork
Signals

1. Action of the Panel
In setting the satellite carrier

compulsory license royalty rates for
networks and superstations, the Panel
was asked to distinguish between
satellite retransmission of "distant"
broadcast signals, and satellite
retransmissions of "local" broadcast
signals. The Panel did make this
distinction, setting a royalty rate of 27
cents for distant retransmission of
superstations, and zero cents for local
retransmission of superstations. Panel
Report at 54.

While the Panel adopted a 27 cent
rate for retransmission of distant

'
PBS signais are defined as network stations

under section iisid)iz).

network signals,id., it declined to adopt
a rate for local retransmission of
network signals because it determined
that it lacked subject matter jurisdiction
to do so. Id. at 48. The Panel considered
section 119(a)(2)(B), which provides
that the satellite compulsory license is
"limited to secondary transmissions to
persons who reside in unserved
households," and examined the section
119(d)(10) definition of an unserved
household. The Panel concluded that:

[Nletwork signals generally may not
retransmitted to the local coverage area of
local network signals. The separate rate
request of ASkyB is explicitly intended to
apply tn retransmission of network =ignals to
served households. Section 119 does not
provide a compulsory license for these
retransmissiona. Hence, we lack subject
matter jurisdiction to set a rate for local
retransmissions of local network signals.

Panel Report at 48 (emphasis in
original).

The Panel did acknowledge in a
footnote that there may be "rare
instances" where a household located
within the local market of a network
signal was, indeed, an unserved
household within the meaning of
section 119(d)(10). Id. at 48, f.n. 62. The
Panel stated that "[t]hese households
qualify as unserved but, under section
119, ASkyB would pay the conventional
'rate for non-local signals.' Id.

2. Arguments of the Parties
EchoStar contends that the Panel

committed reversible error in
determining that it has no jurisdiction to
set a royalty rate for local retransmission
of network signals, and that the rate
should be zero. EchoStar Petition to
Modify at 1. According to EchoStar, the
language of section 119 regarding the
permissibility of local retransmission of
network signals is nuclear, and the

. Panel should therefore have consulted
the legislative history, rather than
decide the matter on the basis of the
statutory language. Id. at 7-8. EchoStar
submits that the Congressional intent
behind the unserved household
restriction of section 119(a)(2)(B) was to
protect the network-affiliate relationship
from importation of distant signals of
the same network, citing the recent
Copyright Office Report on revision of
the cable and satellite carrier
compulsory licenses. Id. at 4. Because .

local retransmissions do not harm the
network-affiliate relationship, EchoStar
asserts that "[i]n light of the intent
behind the compulsory license,
therefore, the 'unserved

household'imitationshould be read as not
precluding such local-into-local
retransmissions—a form of
retransmission which required

technologies not in existence at the tim.
of the legislation." Id. at 5.

In addition, EchoStar submits that thu
Panel should have interpreted section
119 flexibly enough to allow local
retransmission of network signals, citin ~

Sony Corp. ofAmerica v. Universal City
Studios, Inc., 464 U.S. 417 (1984) and
Twentieth CenturyMusic Corp.v.'iken,422 U.S. 151 (1975). Id. at 10.
Finally. EchoStar argues that, since the
section 119 license was modeled after
the section 111 license, and local
retransmission of network signals is
permitted under section 111, the two
statutes should be interpreted similarly.
Id. at 11 (citing Nort/tcross v. Board of
Education,412 U.S. 427 (1973):

Commercial Networks seek a
clarification of the Panel's ruling on
local retransmission of network signals,
albeit from a completely different
perspective. Commercial Networks
request the Librarian to make clear that
where local retransmission of a network
signal does not violate the unserved
household restriction (a circumstance
acknowledged by the Panel likely to be
rare), the rate for such retransmission is
27 cents per subscriber per month.
Commercial Networks Petition to
Modify at 1.

In reply, EchoStar opposes
Commercial Networks position, and
argues that the same rationale that the
Panel used in adopting the zero rate for
superstations applies with equal force to
network stations that are locally
retransmitted to unserved households.
EchoStar Reply at 2.

Certain Copyright Owners object to
EchoStar's position, and contend that
EchoStar does not have standing under
the rules to file a petition to modify the
Librarian's decision when it was not an
active party in this proceeding. Certain
Copyright Owners Reply at 1. Certain
Copyright Owners contend that the
Panel correctly interpreted section 119
as preventing retransmission oflocal "

network signals to served households,
and that the legislative history does not
warrant a different conclusion. Id. at 3-
6.

3. Recommendation of the Register
Two separate issues are presented by

the local retransmission of network
signals. First, there is the retransmission
of a network station within that station's
local market. The Panel categorized this
as local retransmission to served
households, and concluded that section
119 did not permit such
retransmissions. Second, there is
retransmission of a network station
within that station's local market to
subscribers who satisfy the definition of
an "unserved household" in section
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1 l9(d)(10). The Panel acknowledged
that such retransmissions were
permissible.under section 119, though
likely to occur in "rare instances," but
was unclear as to what the proper
royalty rate should be.

Local retransmission of network
signals to served households presents a
challenging issue. The Copyright Office
declined to issue a declaratory ruling
that such retransmissions are
permissible, though it did not preclude
addressing such a matter through a
rulemaking procedure. Letter of the.
Acting General Counsel to William
Reyner, August 15 1996. Moreover, the
Office has, in its recentreport to the
Senate on revision of the satellite and
cable compulsory licenses, expressly
endorsed the permissibility of such
retransmissions, and requested Congress
to "clarify" the statute on the matter; "A
Review of the Copyright Licensing
Regimes Covering Retransmission of
Broadcast Signals," Report of the
Register of Copyrights at xx (1997)
(hereinafter "Register's Report"). As the
agency responsible for administering the
Copyright Act, the Office believes that it
retains the authority to conduct a
rulemaking proceeding to determine the
permissibility of local retransmission of
network signals to served households,
regardless of the Panel's determination
in this proceeding.

Nevertheless, the Register must
determine whether the Panel's decision
that such retransmissions are not
permitted under section 1l9 is contrary
to the provisions of the Copying.Act.'3
The Register reviewed the language of
section 119, and its legislative history,
both in the context of this proceeding,
and in her report to the Senate. Such
review confirmed the Register's belief
that Congress simply did not consider
the issue of local retransmission of
network signals to served households at
the time of passage of section 119,
principally because the technology to
make such local retransmission did not
commercially exist. It is evident from
the history surrounding adoption of the
unserved household restriction in 1998
that adoption of the restriction was
motivated by concerns expressed by
network affiliate stations that
importation of distant network stations
affiliated with the same network.would
erode their over-the-air viewership.
Register's Report at 103—104. This
suggests that if Congress had considered
the issue, it might have condoned local
retransmissions to served households.
On the other hand, the section.

rs Because the Panel's decision or. this poir t is a
ronclusion of )aw, the arbitrary standard is not
applicable.

119(d)(10)(A) portion of the definition
of an "unserved household" does not
specify receipt of what network signal
over-the-air triggers the prohibition in
making retransmissions of network
signals. The language of section
119(d)(10)(A) could easily be read to
prohibit retransmission by satellite
whenever the subscriber receives an
over-the-air signal of Grade B intensity
from any network affiliate, including the
local network affiliate that the satellite
carrier intends to retransmit-to the
subscriber. This is the position that the
Panel took.

In sum, the Register determines that
the Iaw is silent on this issue.
Consequently, the Register cannot
unequivocally say that the Panel's
decision is arbitrary or contrary to law.

The second issue is the local
retransmission of network signals.to
unserved households .The Panel
appears, to have presumed that such
retransmissions are permissible. Panel
Report at 48i The Register determines
that they are permissible, as provided by
the express terms of section 119. The
Panel failed to articulate what royalty
rate would be applicable to such local
retransmissions. It mentioned, in a
footnote, that the number of unserved
households within a network station's
local market were likely to be few, and
cited the testimony of ASkyB's witness,
Preston Padden, that ASkyB would, in
those instances, "pay the conventional
'rate for non-local signals.' Id. at 48,
f.n. 62 (quoting written direct testimony
of Mr. Padden). The Panel did not
expressly state what the rate should be
for all carriers making local
retransmissions of network signals to
unserved households.

Commerical Networks urge that the
rate for such retransmissions should be
27 cents. EchoStar 's argues that the rate
should be zero, consistent with the
Panel's adopted rate for local
retransmissions of superstations. To the
extent that the Panel sought to impose
the 27 cent rate on local retransmissions
of network signals to unserved
households, the Register determines that
such action is arbitrary. The Register

"The Register agrees with Copyright Owners that
EchoStar lacks standing to file a petition to modify
the Panel's determination, and recommends
dismissal of the petition. Section 251.55(a) of the
rules, 37 CPR provides that only parties to the
proceeding may file petitions to modify, and makes
no provision for nonparties. EchoStar, though a
member of. and represented by SBCA, was not a
party (o chis proceeding because i: did not file a
Notice of Inteut to Participate as required by the
rules. See 37 CPR 251.45(a).

Dismissal of EchoStar's petition, however, does
no: preclude consideration of the issues
sur.ounding local retransmissions of network
signahh and the Register has considered these as
required by section 802(g).

cannot find testimony in the record that
supports the conclusion that local
retransimssion of network signals to
unserved households has a fair market
value rate of 27 cents, particularly
where the Panel determined that the fair
market value of local retransmissions of
superstations was zero. Panel Report at
52. Likewise, the record does not
support a conclusion that there is any
differentiation between.the fair market
value of local retransimssions of
network signals vis-a-vis superstations.
Commercial Networks do not cite any
testimony to the contrary in their
petition to modify.

.To the extent that the Panel failed to
adopt a rate for local retransmissions. of
network signals to unserved
households, the Register determines that
such action is incoiisistent with its task
in this proceeding, and recommends
that the Librarian substitute his own
determination. 17 U.S.C. 802(g). The
dearth of testimony on this issue and,
for that matter, the Panel's cursory
discussion of it, is not surprising
because local retransmission of network
signals to unserved households, and
served households as well, is
undoubtedly an unattractive business
proposition to satellite carriers.
Nevertheless, the issue was before the
CARP, and requires a resolution.

The Register recommends that the
Librarian adopt a zero rate for local
retransmissions of network signals to
unserved households because. the
Register is persuaded that the Panel's
conclusions with respect to local
retransmissions of superstations are
equally applicable to local
retransmissions of network signals to
unserved households. Panel Report at
52-53. As noted above, there. is no
conclusive evidence to suggest that
locally retransmitted network signals
are of greater fair market value than
locally retransmitted.superstations.
Accordingly, the Register recommends
adoption of.a zero rate. for local
retransmission of network signals to
unserved households.

F. Effective Date of the New Rates

1. Action of the Panel
In announcing the royalty rate of 27

cents for distant retransmission of
network and superstation signals, and
zero cents for local retransmission of
superstations, the Panel stated that the
time period for payment of the rates
would be from July 1, 1997, through
December 31, 1999. Panel Report at 54.

2. Arguments of the Parties
SBCA contends that the Panel acted

contrary to law by setting an efFective
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date of July 1, 1997, for the new rates.
SBCA states that the Panel did not have
any authority to set an effective date
because section 119(c)(3)(C) states that
the rates become effective as set forth in
the Librarian's order. SBCA Petition to
Modify at 46. Further, SBCA argues that
the effective date of the new rates must
be prospective only. Id. at 47. It notes
that section 119 contemplates
prospective application by discussing
the rates "to be paid." Id; at 48-49
(citing section 119(c)(3)(A) and the 1988
House Report to the Satellite Home
Viewer Act). SBCA argues that the
caselaw prevents retroactive application
of agency rulemaking unless the
enabling statute expressly states
otherwise, and submits that the
Librarian's order in this proceeding
effectively constitutes a rulemaking
because the Copyright Office's rules are
being amended to reflect the new rates.
Id. at 50—51.

Additionally, SBCA argues that
applying the July 1, 1997, effective date
would cause substantial harm to the
satellite industry. Id. at 55. SBCA
submits affidavits of representatives of
the satellite industry discussing their
inability to adequately inform their
subscribers on a timely basis of the rate
increase, and the difficulty of adjusting
distribution contracts to accommodate
fee increases. Id. at attachment A.

Finally, SBCA takes the Librarian to
task for not complying precisely with
the procedural schedule established in
the statute for this proceeding.
Specifically, SBCA contests the
Library's decision to temporarily
suspend the schedule to address issues
raised by ASkyB, so that the CARP was
initiated on March 3, 1997, as opposed
to January 1, 1997, as contemplated in
section 119(c)(3)(A). SBCA argues that
because the Library violated the time
requirement of section 119(c)(3)(A), and
such delay caused substantial harm to
satellite carriers, "the Panel's report
should be invalidated on due process
grounds, particularly with.respect to the
prejudicial effective date directly
resulting from the Librarian's failure to
comply with a critically important
statutory requirement." Id. at 55 (citing
Baumgardner v. Secretary, Dept. of
Housing and Urban Development, 960
F.2d 572 (6th Cir. 1992).

Copyright Owners assert that they
have interpreted section 119 from the
beginning of this proceeding as
requiring an effective date of July 1,
1997, for the new rates, and that SBCA
never challenged that position until'ow, thereby estopping SBCA from
raising the issue. Copyrignt Owners
Reply at 42-43. Copyright Owners also
argue that the Librarian's good cause

delay in commencing this proceeding
does not i. validate it, and that the cases
cited by SBCA are inapposite. Id. at 44-
45. Copyright Owners also attach an
accompanying motion to strike the
affidavits offered by SBCA. to
corro'oorate its argument that the July 1

effective date will cause undue hardship
on satellite carriers. SBCA opposes this
motion.

3. Recommendation of the Register
Section 119(c)(3)(C) provides that:
The obligation to pay the royalty fee

established under a determination which-
(i) is made by a copyright arbitration

royalty panel in an arbitration proceeding
under this paragraph and is adopted by the
Librarian of Congress under section 802(fj, or

(ii) is established by the Librarian of
Congress under section 802(f) shall become
effective as provided in section 802(g) or July
1, 1997, whichever is later. 17 U.S.C.
119(c)(3)(C). Clause (i) of section 119(c)(3)(C)
described the situation where the Librarian
adop'ts the decision of the CARP, while
clause (il) describes the situation where the
Librarian has rejected the CARP's decision
and substituted his own determination.»
The effective date of the established rates is
either July 1, 1997, or the date set pursuant
to section 802(g), whichever date is later.

Section 802[g) governs judicial review
of the Librarian's decision in this
proceeding. The section gives "any
aggrieved party who would be bound by
the [Librarian's] determination," 30
days in which to notice an appeal with
the United States Court of Appeals for
the District of Columbia Circuit. The
section then provides that "[i)f no
appeal is brought within such 30-day
period, the decision of the Librarian is
final, and the royalty fee " " shall
take effect as set forth in the decision."
(emphasis added). Section 802(g) then
provides that if an appeal is taken,
"[tjhe pendency of an appeal under this
paragraph shall not'relieve persons
obligated to make royalty payments
under section ( ) '19 *

Nothing else is said in section 802(g)
with regard to the possible effective date
of royalty rates.

SBCA and Copyright Owners strongly
disagree over the effective dates of the
royalty rates established in this
proceeding. SBCA believes that the
effective date can be no sooner than 30
days after the Librarian's decision (i.e.
November 26, 1997) at which fime it
will be known whether or not the
Librarian's decision is final, while the

'~futerestiag(y. the statute does not address the
situation, as in this proceeding, where the Paners
decision is accepted in part aud rejected lu part.
Subclause (ll) most 1!kely applies to this proceeding
because the Librarian has established one of the
royalty rates (the rate foc local retransmission of
network signals to unserved households).

Copyright Owners maintain that July 1,
1997, is the proper effective date. The
Register has examined the governing
language of sectiors 119(c)(3)(C) and
802(f), and notes an incongruity with
respect to the July 1, 1997, date.

Section 119(c)(3)(A) provides that this
proceeding was supposed to have
started on January 1, 1997. Given the
180-day arbitration period, as provided
by section 802(e), the latest the Panel
could have delivered its report would
have been June 29, 1997. The Librarian
would then have the 60-day review
period in which to either accept or
reject the Panel's decision, which would
place the date of final agency action at
no later than August 28, '1997. This is
almost two months after July 1, 1997.
&Vhile Congress could have
contemplated the Librarian completing
his review in less than 60 days, it is
hard to imagine that Congress could
have expected him to complete it in just
one day: the time period from delivery
of the Panel's report on June 29 to the
issuance of the Librarian's decision on
July 1, 1997. The more likely
explanation is that Congress envisioned
the CARP delivering its report well
before—at least two months—the 180-
day deadline. Only in this manner could
the Librarian have issued a decision that
was before July 1, 1997, thereby
justifying inclusion of the language
"July 1, 1997," and "whichever date is
later" in section 119(c)(3)(C).

Contrary to the assertions of the
Copyright Owners, July 1, 1997, is not
the statutorily prescribed effective date
for the new royalty rates announced in
today' decision. July 1, 1997, is only a
contingency date m the event that this
proceeding had ended before July 1,
1997, which it clearly did not. Rather,
the Register must look to section 802(g),
which provides that the effective date of
the new rates is "as set forth in the
decision." 17 U.S.C. 802(g). The Register
interprets "decision" to mean the
decision of the Librarian and not the.
decision of the CARP, since section
802(g) only refers to the decision of the
Librarian. Consequently, the Register
concludes that-only the Librarian of
Congress has the authority to set the
effective dates of the royalty rates in this
proceeding, and it was contrary to law
for the Panel to announce an effective
date. See Panel Report at 54. The
Register recommends that the Librarian
reject the Panel's determination of an
effective date.

The remaining issue is, if the Panel
had no authority to set the effective
date, what is the correct effective date
for the Librarian to establish? Neither
the statute, nor the legislative history,
offers any guidance on this point.
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Copyright Owners urge the July 1, 1.997
date, and submit that SBCA is estopped
from arguing for a later date since SBCA
did not object to Copyright.Owners'equest

to the Panel for a July 1, 1997,
effective date. Copyright Owners Reply
at 43M4. The Register recommends
rejecting Copyright Owners'stoppel
argument because the Panel did not .

have authority to set the effective date,
and the matter is now being properly
raised before the Librarian for the first
time.

Copyright Owners also contend that
July 1, 1997, must be the date because
the evidence it presented to the Panel,
particularly the PBS/McLaughlin
testimony, was premised on a July 1,
1997, date. Id. at 42. According to
Copyright Owners, if the Librarian
adopts an effective date of January 1,
1998, he would have to increase the 27
cent fee to reflect the Panel's
understanding of a thirty-month
effective period for the new rates. Id. at
42-43.

The Register recommends rejection of
Copyright Owner's contention for two
reasons. First, the Panel accepts Ms.
McLaughlin's testimony as a general
matter to establish a workable
benchmark. Panel Report at 31. The
Panel did not accept her testimony, and
its accompanying premises and
assumptions, as the precise analysis of
what the royalty rates should be. Id.
Furthermore, although the Panel stated
that "Ms. McLaughlin's analysis yielded
a rate of $0.27 per subscriber per month
averaged over the-three year statutory
period," Panel Report at 30, a July 1
effective date accounts for only half of
the year, and Ms. McLaughlin did not so
limit her testimony. PBS Proposed
Findings of Fact and Conclusions of
Law at 18—19.18

In the Register's view, an effective
date later than July 1, 1997, does not

. significantly undermine the Panel's use
of the 27 cent benchmark generally, or
its later decision to adopt that figure
specifically, nor does a later effective
date require an upward adjustment.

The second, and most significant,
reason for not setting the effective date
at July 1, 1997, involves the issue of

. retroactive rulemaking, Although the
Librarian's decision- today involves
review of the Panel's determination, it is

- also a final rule with respect to setting
the rates. The Copyright Office has
previously determined that it lacks the
authority to engage in retroactive
rulemaking. 54 FR 14217 (1989). The

'eh&a. hfcLaughlin's testimony was based upon
her projection of what the average cable networl
iicense fees would be for 1997 (28 cents), 1998 (2?
cents) and 1999 (28 cents). not the actual figures.
fd. at 19.

United States Court of Appeals for2he'istict of Columbia Circuit, the only
cou& with jurisdiction to consider an
appeal of today's decision, has expressly
held that the Cop)Tight Act does not
confer retroactive rulemaking authority..
Motion Picture Ass'n ofAmerica, Inc. v.
Oman, 696 F.2d 1154, 1156 (D.C. Cir.
1992). The Register does not believe that
the Librarian has the authority to set an
effective date for the new royalty rates
which is prior to the issuance of today'
decision.

Given this limitation, the issue still
remains regarding the proper effective
date. Copyright owners obviously.desire
an effective date as soon as possible, so
that they may reap the benefits of the
higher rates. There are, however,
significant administrative
considerations surrounding
implementation of the new rates.
Satellite royalty rates are calculated on
a monthly basis, so that an effective date
other than the first day of a month will
require application of two sets of royalty
rates (the old rates and the new rates) to
one monthly calculation. The Register
finds this not only burdensome to
satellite carriers calculating the rates,
but to the Copyright Office as well in
administering the section 119 license
and examining the statement of account.
The Register, therefore, counsels against
adopting an effective date that is other
than the first day of a month.

Also, there are significant costs to the
Copyright Office associated with
implementing the new rates. New
statement of account forms must be
created and sent to satellite carriers, and
staff must be trained to examine for
application of the new rates. The
Register notes that satellite statements of
account for the second accounting
period of 1997 are due to be filed no
later than January 30, 1998. 27 CFR
201.11(c). An effective date in the
second accounting period of 1S97
would cause significant burden and
hardship to the Copyright Office to
prepare to collect royalties and issue
and process statements of account
generated by the new royalty fees by the
January 30, 1998, due date.
Consequently, the Register recommends
that the new royalty rafes, adopted in
today's decision, not be effective until
January 1, 19S8.

In recommending a january 1, 1998,
effective date, the Register draws
support from section 119(c)(3)(C). As
discussed above, Congress apparently
contemplated the possibility of the
issuance of a final decision in this
proceeding before (perhaps even well
before) July 1, 1997. Confess could
have chosen simply to make the
decision effective on the date of

adoption, but instead chose July 1, 1997,
as the later effective date. July 1 is the
first day of an accounting period which,
has the final decision issued on or
before that date, would have allowed
the Copyright Office ample time to
preps for implenientation of.the new
rates. Because today's decision is
issuing only two months from the end
of the 1997/2 accounting period, a
January 1, 1998, effective date is
consistent with Congressional intent.

The parties have raised two other
issues, discussed above, which the
Register briefly addresses. First, SBCA
alleges that because initiation of the
CARP was delayed 2 months to enable
the Librarian to rule on the matter of .

whether local retransmissions should be
a part of this proceeding, the entire
proceeding is invalid. The Register
agrees with Copyright Owners that the
cases cited by SBCA for this rather
reniarkable contention are inapposite.
United States v. Amdalil Corp., 786 F.2d
387 (Fed. Cir..1986) involved a contract
entered into by the Treasury Department
that was statutorily outside the scope of
its authority. Contracting outside the
scope of authority differs significantly
from postponing procedural dates for
good cause. Albenga v. Ward, 635 F.
Supp. 660 (S.D.N.Y. 1986) involved an
agency that created rules beyond its
authority. Again, this is significantly .

different. Finally, Baumgardner v.
Secretary, Dept. ofHousing and Urban
DeveIopment, 960 F.2d 572 (6th Cir.
1992) involved the failure of an agency
to timely deliver an accurate complaint.
As SBCA notes, the court in this case
did not find the. agency action
invalidated because the delay was not
sufficiently prejudicial. The Register
cannot find any convincing evidence of
irreparable prejudice incurred by SBCA
as a result of the brief delay, particularly
where the Register is recommending a
January 'l, 1998, effective date.

Furthermore, the Register notes that
the same claim of invalidity has been
raised in a Copyright Royalty Tribunal
proceeding, and expressly rejected by
the D;C. Circuit. The Court stated: "It'ouldbe irrational and wholly
unprecedented for a court to direct an
agency to scrap a year's hearings and
decisionmakjng effort and start over
because its proceeding did not conclude
precisely on time." National Cable
Television Ass'n, Inc. v. CRT, 724 F.2d
176, 189 n. 23 (D.C. Cir. 1983). The
Register agrees with this view, and 'ecommendsrejection of SBCA's
argument.

Second, in support of its position that
satellite carriers would be unduly
harmed by a July 1, 1997, effective date,
SBCA submitted affidavits of satellite
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representatives. Copyright Owners
moved to strike these affidav! ts, and
SBCA opposed. The Register's
recommendation of a January 1, 1998.
effecfive date has mooted the issue. The
Register does recommend, however, that
the aFidavits be stricken. The record is
closed in this proceeding by order of
August 14, 1997, section 251.55 does
not permit submission of additional
evidence. Although the matter of the
effective date is for the Libmrian, and
not the CARP, to decide, such affidavits
could only be accepted if the Librarian
determined that the record needed t'o be
reopened to take additional testimony.
Since the matters discussed in SBCA's
affidavits are moot, the Register
recommends that they be stricken.

G. Additional Issues Raised by SBCA

SBCA raises several additional issues
in its Petition to Modify. Because these
issues all relate to evidence not adduced
during the course of the proceeding, and
the weight to be accorded evidence that
was adduced, they are addressed
together.

1. The first issue involves the history
of retransmission consent negotiations
under the communications law. Under
retransmission consent, an MVPD must
obtain the permission of a broadcaster
before the MVPD can retransmit the
broadcaster's signal to the MVPD's
subscribers. Retransmission consent
negotiations took place between the
cable industry and broadcasters in 1993
and 1996. SBCA attempted to show that
little compensation was obtained by
broadcasters for permission to
retransmit their signals in an effort to
prove that the fees under the section 111
license represent actual fair market
value. The Panel stated that "[wje agree
that these retransmission consent
negotiations are relevant to a
determination of fair market value and
represent potentially probative
evidence. Unfortunately, the evidence
adduced is so vague and replete with
qualifiers as to provide little guidance."
Panel Report at 34. The Panel noted
cross-examination testimony of Ms.
McLaughlin and Mr. Gerbrandt
indicating that some compensation was
paid, but also noted that Mr. Shooshan's
and Mr. Haring's testimony discussed
retransmission consent negotiations
only in the context of local, and not
distant, retransmissions. Id. at 35. The
Panel concluded that the "testimony
upon which SBCA relies lacks sufficient
scope and specificity to rebut or modify
the PBS-McLaughlin analysis." Id.

SBCA submits that it could not
present further evidence on the
compensation received by copyright
owners and broadcasters for

retransmission consent negotiations
because "discovery procedures do not
a!low the Carriers to determine those
amounts." SBCA Petition to Modify at
35. SBCA asserts that the failure to
present such information "should not be
then turned against the Carriers to say
that the retrmsmission consent
negotiations cannot be properly
quantified." Id.

Copyright Owners contend that the
Panel correctly evaluated the evidence
of retransmission consent negotiations
and found it unavailing in making an
adjustment to the benchmark. Copyright
Owners Reply at 27-31.

2. The second issue involves the issue
of the costs incurred by cable networks
in assembling the clearances for their
programming. SBCA attempted to show
at hearing that copyright owners do not
have costs in the broadcast signal
retransmission context, and therefore an
appropriate downward adjustment of
the benchmark must be made. The Panel
stated that the clearance costs in the
cable network arena are unknown, but
did not agree that a downward
adjustment of the benchmark was
required:

In a hypothetical free market, it ls quite
conceivable that the higher the costs
broadcasters must pay to clear their signals
for DTH's distribution, the higher the royalty
rates they would charge satellite carriers.
Accordingly, the impact of high clearance
costs on fair market value (based upon a
hypothetical free market analysis) could be
positive rather than negative. No adjustment
to the cable network benchmark is required.

Panel Report at 41.

SBCA argues that it could not
determine the costs to copyright owners
for clearances of cable networks since
such information was not within the
scope of discovery, and therefore one
should not assume, as the Panel did,
that such costs could automatically be
shifted to satellite carriers. SBCA
Petition to Modify at 30.

Likewise, SBCA argues that it could
not quantify at hearing the added
benefit that satellite retransmission
gives copyrighted programming.(digital
picture quality, inclusion in electronic
guides) because of "the absence of any
ability to take discovery." Id. at 31-32.
The Panel determined that "no
quantifiable benefit was identified and
no evidence adduced" to demonstrate
added value by satellite
retransmission." Panel Report at 40.
SBCA asserts tha! "the Panel held the
Carriers to an unworkable standard of
proof." SBCA Petition to Modify at 32.

» "DTH" sands for "direct m home."

In reply, Copyright Owners contend
that the Panel acted correctly. Copyright
Owners Reply at 24-27.

3. A third issue involves ouantifying
the effect on advertising revenues and
superstation fees of satellite
retransmissions of broadcast signals.
SBCA asserts that they quantified "as
well as could be in a regime which
denies discovery" that advertising
revenues are higher because copyright
owners known that their programming
reaches a wider audience due to satellite
retransmission. SBCA Petition to
Modify at 36. Likewise, SBCA asserts
that "superstation taxes"—the amounts
charged to broadcasters by copyright
owners—are greater, particularly in the
sports context, because copyright
owners know that satellite
retransmissions result in greater
viewership. Id. at 37-38. SBCA
presented evidence that both the
professional baseball and basketball
leagues extracted additional
compensation from WGN in Chicago
and WTBS in Atlanta—both
superstations known to be widely
distributed on eatellite—though the
amount was not quantified. SBCA
Proposed Findings of Fact and
Conclusions of Law at 72-73.

The Panel addressed the potential for
increased advertising revenue due to
satellite retransmissions, stating:

The fundamental mission of broadcasters is
to expand their audiences to maximize
advertising revenues. At their own expense
aod risk. the satellite carriers developed a
DTH market which expands the broadcasters
(sic) reach at no cost to the broadcasters.
However, we agree that no empirical
evidence demonstrating an increase in
advertising revenues wes adduced. Though
the broadcasters (and hence the copyright
owners) clearly benefit from expanded reach,
these benefits may uot be amenable to
measurement and quantification. The
copyright owners further argue that because
most basic cable networks also advertise, to
the extent that broadcasters to benefit &om
expanded reach, the benefit is already
reflected in the cable network benchmark.
We agree to c point. Broadcast stations rely
upon advertising revenue to a much gieater
extent than do cable networks (excepting
those cable networks which command very
low or even negative royalty fees). It
naturally follows that the benefits which
accrue to broadcasters have not been Iuiiy
reflected in the cable network benchmark
price. Though some downward adjustment
from the copyright owners genemi approach
seems appropriate, we ere unable to quantify
such an adjustment. However, our decision
to adopt the most conservative approach
(PBS-McLaughiin) reflects this consideration.

Panel Report at 36-37. The Panel did
not use the term "superstation tax" in
its discussion.
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SBCA complains that the Panel
ignored its evidence of increased
revenues fron satellite retransmissions,
and that it is "no excuse that the
[o]wners refused to divulge the extent of
the compensation." SBCA Petition to
Modify at 38. SBCA asserts that not
subtracting this added value from the
benchmark would result in "vastly
overcompensat(ing]" copyright owners.
Id.

In reply, Copyright Owners assert that
the Panel correctly determined that,
while such revenues might conceptually
result in a downward adjustment, SBCA
failed to quantify such an adjustment.
Copyright Owners Reply at 31.

4. The fourth issue concerns the
impact of increased royalty fees on the
satellite industry and the continued
availability of retransmitted broadcast
signals. The Panel accepted Ms.
McLaughlin's testimony that the 27 cent
fee would not significantly adversely
impact satellite:

Although Ms McLaughlin did not perform
a demand elasticity study, she testified that
after the 1992 rate increases, the number of
broadcast stations retransmitted and the
percentage of satellite subscribers to
retransmitted broadcast signals remained
constant. She concluded that despite an
increase in the compulsory license rate to
$0.27 per subscriber per month, the number
of subscribers to retransmitted broadcast
stations would continue to grow at
substantially the same rate as the number of
satellite subscribers generally. Ms.
McLaughlio also examined the retail prices
charged by satellite distributors and
concluded that if the rates for retransmitted
broadcast signals were increased to $0.27 per
subscriber per month and not passed on to
subscribers, those rates would constitute only
30% of the average retail prices charged io
subscribers leaving sufficient profit margin
for the satellite carriers to avoid significant
adverse impact to them or their subscribers.

Again, we recognize that any rate increase,
particularly if rates are set above those paid
by their entrenched competitor, tends to
adversely impact the satellite carriers.
However, the satellite carriers did not
attempt to quantify the impact of increased
rates and adduced no credible evidence that
the availability of secondary transmissions
would be interrupted. Accordingly, we
conclude that a rate increase to $0.27 per
subscriber per month would have no
significant adverse impact upon the satellite
carriers or the availability of secondary
transmissions to the public.

Panel Report at 46—47 (citations
omitted).

SBCA contends that the Panel had no
evidence upon which to base its
conclusion that a dramatic rate increase
would not adversely affect satellite
carriers and their subscribers. SBCA
Petition to Modify at 42. Rather, SBCA
asserts, the evidence, including that
relied upon by Ms. McLaughlin, "shows

that satellite criers have yet to earn a
profit, especially in the DBS market, and
that the C-Band market is waning." Id.
SBCA notes that Ms..McLaughlin did
not perform a demand elasticity analysis
for increased rates, and that her
testimony that the 1992 rate increase
did not impact subscriptions or the
number of signals carried was not based
upon anything in the record. Id. at 42—

43. SBCA also mentions that the 1992
panel reduced its initial rate increase
because of a concern for disruptive
impact. 57 FR 19061.

SBCA also charges that the Panel
ignored its evidence regarding the
disruptive impact of a rate increase. It
points to the testimony of Mr. Parker
who stated that there is a limit on the
package rate to be charged consumers,
and that satellite carriers have
traditionally gone back to cable
networks to demand concessions in
order to keep prices down. SBCA
Petition to Modify at 44. SBCA argues
that any increases in the rates should be
examined in light of the impact lower
fees would have on copyright owners.
According to SBCA, there is no
evidence that suggests that the current
fees of section 1.19 have any adverse
impact on the copyright and broadcast
industries. Id. at 45.is

In reply, Copyright Owners assert that
it was completely within the discretion
of the Panel to accord weight to Ms.
McLaughlin's testimony that satellite
carriers would not be adversely
impacted by the increased royalty rates.
Copyright Owners Reply at 36.
Copyright Owners argue that Mr.
Parker's testimony is nonspecific, and
that the testimony of Mr. Edwin Desser
and Mr. James Trautman show that
satellite carriers are owned by large
corporate enterprises that can well
afford the proposed rate increase. Id. at
39-40.

Recommendation of the Register
The Register is addressing these four

arguments presented by SBCA together
because they contain a common thread:
the absence of evidence adduced before
the Panel and, where evidence was
produced, the weight and sufficiency to
be accorded it.

Given the limited scope of the
Librarian's review in this proceeding,
"the Librarian will not second guess a

m Regarding the economic impact of royalty fees
on copyright owners, the Panel stated that "tfihe
parties devoted little hearir g time to this issue."
panel Report at 46. The panel did "accept the
obvious. general notion that higher royalty rates
provide greater incentive to copyright owners while
lower rates would render broadcast stations a
'* less attractive vehicle ai the margin for
program supplies.' Id. (citation omitted).

CARP's balaiice and consideration of the
evidence, unless its decision runs
completely counter to the evidence
presented to it." 61 FR 55663 (Oct. 28,
~1996) (citing Motor Vehicle
Manufacturers Ass'n v. State Farm
Mutual Auto Insurance Co., 463 U.S. 29,
43 (1983). In the case of the impact of
a rate increase on the satellite industry,
the Panel chose to accord ~eight to Ms.
McLaughlin's testimony that her
proposed rate increase would not
adversely affect the satellite industry,
rather than Mr. Parker's testimony. It
was clearly within the Panel's discretion
to do so. There is record testimony that
supports the Panel's conclusion, and the
Librarian's review need go no further.
Recording Industry Ass'n ofAmerica,
Inc. v. CRT, 662 F.2d 1, 14 (D.C. Cir.
1981) (decision must be upheld where
decisionmaker's path may reasonably be
discerned).

The remaining issues contested by
SBCA—the impact of retransmission
consent negotiations, added value from
digital picture/electronic guides and
avoidance of clearance costs, and
increased advertiser revenue and
compensation from expanded inarkets-
predominately involve the matter of
evidence not presented to the CARP. In
essence, SBCA contends that if the
discovery rule of 37 CFR 251.45(c)(1)
were broader, if could have presented
evidence to the Panel on these issues
that would have caused the Panel to
reduce the 27 cent royalty fee. Instead,
according to SBCA,.the Panel punished
it for failure to present the necessary
evidence to quantify the reductions, and
the 27 cent rate, consequently, is
unfairly high.

Section 251.45(c)(1) of the rules
provides that, after the exchange of the
written direct cases, a party "may
request of an opposing party
nonprivileged underlying documents
related to the written exhibits and
testimony." 37 CFR 251.45(c)(1). The
Librarian has clarified tha't discovery is
limited in CARP proceedings:

Discovery in CARP pmceedings is
intended to produce only the documents that
underlie the witness'actual assertions. It is
not intended to augment the record with
what the witness might have said or put
forward, or to range beyond what the witness
said. Any augmentation of the record is the
prerogative of the arbitrators, not the parties.
Order in Docket No. 94—3 CARP CD 90—

92, 1-2 (October 30, 1995). There are
several reasons for the limited discovery
practice. CARP proceedings are
relatively short in duration (180 days)
and, like this proceeding, begin and end
according to statutorily specified
deadlines. There is not sufficient time to
conduct wide-ranging discovery,
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REBUTTAL TESTIMONY OF JOEL N. AXELROD

I have been asked by the Joint Sports Claimants to respond to testimony of Dr.

Stanley Besen, a witness for the Motion Picture Association of America in the 1990-92

cable royalty distribution proceeding. Dr. Besen criticized certain market research

(specifically, constant sum surveys of cable operators) conducted by Bortz & Company.

For the reasons I will discuss, I do not believe that Dr. Besen's criticisms are justified.

1. Qualifications

I am President of BRX/Global, Inc., an international market research and

consulting firm. Founded in 1972, BRX/Global, Inc. conducts market research,

primarily for Fortune 500 companies. Approximately 75% of its research is

international in scope. BRX has frequently utilized the constarit sum methodology to

aid a variety of clients in making various business decisions, including pricing

decisions.

I graduated from Brown University in 1954 with Honors in Psychology and in

1958 earned a Ph.D. in Social Psychology from the University of Rochester. From

1958 to 1963, I worked in advertising research for several major advertising agencies.

I then became Manager of Advertising Research at Lever Brothers with responsibility

for the development of improved techniques for measuring advertising effectiveness.

While at Lever Brothers, I conducted what has become a seminal study

validating use of the "Constant Sum Scale" to predict purchase behavior ("Attitude

Telephone: (716) 44244%0 Fax: (716) 1ISQIIO Telex: $2$42 FTCC4OC



Measures That Predict Purchase", Journal of Advertisin Research, March 1968). The

results of my study were later confirmed in research done under the auspices of the

Advertising Research Foundation (Russell I. Haley and Peter B. Case, "Testing

Thirteen Attitude Scales for Agreement and Brand Discrimination", Journal of Marketin

(1979)).

In 1966 I joined the Xerox Corporation as Director of Marketing Research. For

the next six years, I held a variety of positions including Corporate Planning Manager,

Manager of Business Development and a Group Program Manager with P&L

responsibility.

I was elected to the Conference Board Council on Marketing Research, and

served as Chairman of the Association of National Advertisers Planning and Evaluation

Committee. I have frequently spoken at meetings sponsored by the advertising

Research Foundation, the American Marketing Association and the Canadian

Professional Market Research Society. I have authored one book entitled, "Choosing

the Best Advertising Alternative". I have a second book entitled "Brand Equity

Systems': The Warrior's Weapon" which will be published later this year.

2. T~estimon

The purpose of the Bortz surveys was to determine the relative values that cable

operators placed upori certain categories of "distant signal" programming they had

carried during the preceding year. With the assistance of others both inside and

outside his firm, Bortz designed a survey which utilized the constant sum scale; cable

operators were asked to allocate a distant signal program budget among the different



program categories. Burke Marketing Research administered the survey over the

telephone to nearly 200 cable operators each year.

Besen took the position that the responses to the Bortz surveys do not

accurately reflect the relative values that cable operators attached to the program

categories measured. He criticized the responses as "simply answers to questions .

(Tr. 6343) He suggested that one could not expect to receive accurate answers in a

short telephone interview which posed a "hypothetical" question. (Tr. 6376, 6381)

I do not agree with Besen's criticisms of the Bortz surveys. Short telephone

interviews are widely used in business to business research. Often they are the only

way to obtain information from a representative sample of busy executives.

Moreover, the respondents to the Bortz survey were not simply answering any

sort of questions. They were responding to a constant sum question. The constant

sum technique is widely used and its predictive validity for purchase behavior has been

amply documented in my published research as well as research reported by Haley

and Case.

The unique contribution of the constant sum scale is that it forces the

respondent to think in terms of relative value, which precisely parallels the decision

process that the business executive faces. Constant Sum questions are particularly

appropriate when, as here, one seeks information about relative values. Use of the

constant sum scale here was within accepted business practice.

Survey research is imperfect, and therefore it is invariably open to the type of

criticism advanced by Besen. Nevertheless, survey research (incjuding research using



constant sum scales) is routinely relied upon by the business world to make a variety of

decisions involving substantial amounts of money. When conducted properly, surveys

provide decision makers with useful information on which important decisions can be

based.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.

Dated:

J el N. Axelrod



TESTIMONY OF JAMES P. MOONEY

ON BEHALF OF THE JOINT SPORTS CLAIMANTS

IN THE 1990-1992 CABLE ROYALTY DISTRIBUTION PROCEEDING

AUGUST 1995

Rllflcat1ons

I served as the President and Chief Executive Officer of the National Cable

Television Association ("NCTA") from July 1984 through June 1993. NCTA is the

principal trade association of the cable television industry. During my tenure as

President and CEO, the NCTA membership consisted of cable operators serving over

90% of the 57 million cable subscribing households in the United States, and over 60

nationally distributed cable programming networks. %'hile at NCTA, I managed a

staff of nearly one hundred employees and an annual budget of $30 million. I also

served as a member of the Association's board of directors and executive committee.

As spokesman for the cable industry, I had frequent contact with senior

executives of virtually every major MSO and cable network (including various

superstation interests). I was personally involved in intra-industry discussions and

strategizing concerning, among other matters, the cable television compulsory license.



I represented the cable industry, both in nego'tiations with other parties and before the

Confess, on a variety of issues, includin~ tht: cbmgulkozy license.

Prior to becoming President and'EO 'of NCTA, I served for three years as

the Association's Chief Operating Officer.'efore that'I s'erved as Chief of Staff to

the Majority Whip of the U.S. House of Representatives.

Summarv

I understand that this proceedmg~ inVolVes 'a116catiort of the 1990-1992

royalty fees collected pursuant to Section 1'll 'of the'Copyiight Act. I further

understand that, in past proceedings, these royalties have been allocated amongthe'opyright
owners based upon the relative value of th'e promammI~g. The Joint Sorts'F

Claimants have asked for my views concerning the value the cable industry placed on

distant sip+1 sports programming (as opposed to distant signal movies and syndicated

shows) during the 1990-1992 period.

For the reasons set forth below,.it 8 mp opinion'that cable operators Valise 'istant

signals, including "superstations," pHahipally fod their 'telecasts of Mj'or'eaguesporting events. Other pro~~~i~g features of the standard superstation

lineup, i.e. movies and syndicated shows, dre Qleiitiflil bn Sable basic networks. I

Consequently, absent major league sports, I believe the economic and political

disadvantages of the compulsory license system would otherwise lead the cable

industry to forego continued support of the license, insofar as it affects carnage of

distant (as opposed to local) signals. The chblb ixidu~ has continued to support the



compulsory license — notwithstanding the political-consequences of that action—

primarily to ensure continued access to the major sports events televised by

superstations and other distant signals.

Background

Cable television began to take its modern form in the late-1970's, when

technological advances made possible the construction of systems with large channel

capacities at practicable cost. Thus, traditional 6 and 12 channel "community

antenna" systems could be rebuilt with sufficient bandwidth to accommodate 24, 36

and even 42 channels, and for the first time cable seemed attractive outside of rural

areas. Blue sky euphoria. ran high. As Newsweek magazine somewhat breathlessly

announced in 1981, "The wire is bringing in a flood of new programs — and new

technology that could transform the American home." (Newsweek, August 24, 1981,

p.44.)

But the fact is that until the mid-1980's cable was a medium without its

own message. Elaborate pro~ creation and distribution infrastructures had long

existed to serve the broadcast and theatrical movie industries, but, apart from local

access channels and a premium channel business pioneered by Time, Inc.'s HBO,

cable-specific programming trailed far behind the creation of cable distribution plant.

Indeed, notwithstanding the launch of over 50 nationally distributed cable networks

between 1978 and 1985, made-for-cable pro~niing did not really begin to make a

mark until af'ter basic service rate deregulation took effect in 1986. Deregulation led



directly to increased programniing expenditures, and, increased prograxnming

expenditures led directly to quality ixnprovements that increased &wbscriIbership, 'iewership,and ad revenues for the cable networks.

One im]portant exception must be made to this commentary, however,'oncerningthe ro]e in cable played by the out'-of.market, or "distant" broadcast

sisal. In the absence of cable-specific programming, the engine that drove cable

subscriber penetration throughout the late 1'970's and early 1980's was the distant

signal, and in particular the "superstations." Whether overtly cable friendly, ias iin the i

case of Ted Turner's WTBS, or ostensibly involuntary, as in the case of WGN,

WWOR and WT'LX, the cable superstations provided the "added value" cable needed

as it moved out of'he rural areas and into suburban and urban settings.

The satellite delivered superstations (as 'well as other independent TV

stations distiibuted regionally to cable systems by microwave),, substantially increased

the amount of syndicated shows, xnovies and sports available in a given television

market, and, in. effect, allowed the subscriber to bypass Federal regulatory pdlicies

which sharply limited the number of TV stations in mosit areas. Until the mid-1980's

very few independent" TV stations existed outside the top 50 markets. As a rem&lt

of F.C.C. rules, the typical smaller market had n6 xxiore than 3 stations, each of them

an affiliate of one of the 3 major networks.



Cable in the 1990's: The Promammin~ Revolution

The proliferation since the 1980's of new independent stations, the advent

of the Fox network, and the maturation of cable as a video medium in its own right

make the television universe of the 1970's seem a far away world, indeed. Since the

late 1980's the typical American TV household has available to it several dozens of

nationally distributed networks, including basic cable networks such as USA, TNT

and the Family Channel which — together with large parts of the schedules of

networks such as ABIDE, Discovery, Lifetime, Nickelodeon and Bravo — are frankly

modeled on the "look" and program content of an independent broadcast station.

A look at the Washington, D.C. cable system's (D.C. Cablevision) lineup

of channels — which is typical in the industry — illustrates the plenitude of syndicated

programs and movies on cable basic networks, and the overall enormous number of

progrannzung choices available to basic subscribers as alternatives to the three

traditional broadcast networks. During the week beginning July 16, 1995, subscribers

to D.C. Cablevision's basic service tier could have chosen among more than 4 movies

per evening shown among the 8 cable basic networks listed above, in addition to the

back to back movie lineup on AMC, and the 4 evening movies available during the

week on the 3 local independent broadcast stations. Comparable prime time figures1

for syndicated programs during the same week were an average of 14.6 hours of

All program scheduling information of D.C. Cablevision in this and subsequent
sections of this paper are taken from The Washington Post's TV %'eek magazine
covering the period July 16-22, 1995.



pro~~~i~g per evening on the 8 cable networks and 5.5 hours per evening on the

local independent broadcast stations (excluding i&i all cResl the schedules 6f NBC, l

ABC and CBS affiliates). It requires little'analysis to conclude that the unique fold

once played by superstations in these program categories is now a matter of history.

The cable promsmmi~g revotuti5n has ~not cdmel inexpensively.'perator

spending for pro~mmi~g roughly doubled between 1986 and 1993, from $2 bQlian

to $4 billion, almost all of it in license fees to cable networks, Basic subscribers

increased during the same period only fry 42 aQllibn to 59 nonillion. (Cable

Television Developments, National Cable Television ~Association, 1994.) Cable'etworks,however, typically have softened disproportionate increases in pro~rub

costs by providing cable operators with carriage incentives ranging from local

advertising "avails" to licensing discounts dn Packages of oommonly owned networks.

'L

%F

Since channel capacity on most cable systems still falls short of the number of

networks seeking carriage, the competition ~ambn~ ndtworki seeking 'slots on cable

systems can be fierce, with some of the newer entrants actually offering to reverse the

customary direction of cash flow, and pay eanhagh f0es ~to the'operators.

Cash incentives offered to operators for network carriage still are relatively

rare, but that such schemes exist at all illustrates both the abundance of cable

programing available to operators, and the atypical circumstances which now'haracterizethe business of distributing superstati0ns signals. Satellite carriers

offering these signals obviously can adjust the transport feels they'chuge to operators

to fit specific competitive circumstances, but they have no control over the copyright



fees established by the government for operator use of these signals. Nor are they

able to offer incentives such as local ad "avails" since the Copyright Act strictly

forbids alteration of the signals'ontent. Superstation signals, therefore, increasingly

are a commodity outside the nozmal rules of the burgeoning marketplace for cable

programming. Just as they have lost much of their unique programming value in the

face of proliferating cable networks, the commercial circumstances under which they

are made available to operators have become, comparatively speaking, increasingly

expensive and inflexible.

Controvers Over the Com ulso License

The legal, legislative and political history which gave rise to the cable

compulsory license is beyond the scope of my testimony. It is sufficient for these

purposes to say that in 1976 Congress validated the practice of cable operators

retransmitting broadcast signals, local and distant, but imposed an obligation on them

to pay a royalty fee for the use of distant signals.

Over time, the compulsory license became something of a political albatross

for the cable industry. Beginning in 1979 representatives of the program production

community, professional sports and the broadcasters fotmally asked Congress to

repeal the compulsory license. In each of the six subsequent Congresses some or all

of these groups reiterated their demands for the license's repeal, frequently in

hearings convened for the purpose. Many of the industry's critics repeatedly cited the



license as a pi~e example of cable's "special treatment," and the cause of a

perceived "uneven playing field. "

The FCC joined the fray in 1988 khenI it'stablished "syndex" rules'llowinglocal TV stations which ha,d purttha0ed'exclusive rights to specific syndicated

programs to require cable operators to delete those pro~ms from disiant signals

imported into the loll station's market.. Five months later, in an associated

proceeding., the Coirimission voted to recommend to Congress that the license itself be

repealed.

'l'he actual political likelihood of the license being repealed during 'this

period was no more than.s]light. The role played by the controversy over the: license

was substantial, however. Thie resentment within the broadcasting cortununity at

cable's ability "to compete with broadcasters using the broadcasters'wn sill&,"

whether strictly rational or not, grew rather than'diininished during the 1980 "s, and

played an important part in mobi1.izing broadcasting industry support of cable

re-regulation iri the early 1990's. Similarly, the long running "backyard dish."

controversy of the late 1980's, in wl:uch C-band dish dealers sought a Congressionally

legislated mandate to obtain distribution rights for cable, program networks in the C-

band market, pitted cable interests agairet the C-band dealers'laims diat all they

wanted was a f'air analogue to the capable co&pulsdry licens . The dish dealers'nsistence

on "equal treatment" bore fruit when Congress included ",access to 'cable 'rogramming"provisions in the 1992 cable re regulation bill.



Of greater consequence, during this same period copyright holders of

programming carried on distant signal stations raised repeated complaints about the

compulsory license and sought to tar the cable industry as an "unregulated

monopoly." This phrase was taken up as a battle cry by editorial writers around the

country, and by the industry's critics inside and outside of Congress. It was, after the

wounds the industry inflicted on itself through its pricing and service policies, the

single most important factor leading to Congressional enactment — over President

Bush's veto — of cable re-regulation in 1992.

During the period discussed the cable industry's leadership was for the most

paxt aware of the diminishing commercial value of distant (as distinguished from

local) simels, and of the growing political liabilities of the compulsory license

system, at least insofar as it concerned distant signals. Why, then, did the license

survive?

The answer to this question is that from the cable perspective, the principal

impediment to reaching a settlement that would have called for the license's repeal

was sports.

The S orts Difference

Sports promannning represents the one peculiarly attractive attribute. of

distant signals, particularly superstations, which has remained constant since Ted

Turner's WTBS went on the satellite in 1976. Unlike syndicated sitcoms,
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action-adventttre shows, talk shows, game shows and movies, major league sporting

events are sold to telev.ision in accordance with teams'ranchise agreements, which

almost always requke a degree of geographic exclusivity witI~ the, sport. Thus while

any cable network can compete f'r national distribution rights to any packagie df

movies or,serIies programs, absent the compulsory license„' distant signal such as

WTBS would not as a practical malar hake the Ability! to contract for national

distribution of an. indivIidu d nmz&'s sports.programmiag!.

By virtue of the compulsory license, &petstations, 'can overcome the'racticalobstacles to showing national sports programming and an invariable atIxibute

of all superstations has been inclusion of tnaj0r league 'sports in the program lineup.

Indeed, the princ:ipal motivatnag factor in Ted Turner's 1976 purchase of the Atlanta

Braves was pr!otection of his capacity to nationally telecast major league baseball

games, an advantage he would have lost had the Brevet'hen owners gone ahead Withl

a plan to nI,ove the money-losing team out of Atlanta. The following year Turner

purchased the Atlanta Hawks basketball team, citIing the same reasons. (Gol!dberg and

Goldberg, Citizen Turner, HaIxourt Brace, 19'95, pII. 174-178, 194). Had Tu&er'not'aken

these steps, and lost the Braves and Hawks games, it is unlikely that WTBS

ever would have gone beyond beIing a regional sill on cable systems, or that the

entire supetstaItion phenomenon would have occurred.

T'e continuing importance of suyerstatio~e1ivered major league sports to'able

companies mn be seen, again, by looking at the channel lineup of the

Washington, D.C. cable, system during the week of July 16, 1995. D.C. CablevisIion
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subscribers had a choice of 15 games over the 7 day period: 5 were Orioles games, of

which 3 were available off-air. Of the remaining 10 (out of market) games, 7 were

on superstations. When it comes to major league sports, then, superstations quite

clearly fulfill a radically more important role on the D.C. cable system than the one

they now play in other program categories. This is typical throughout the industry.

Another way in which major league sporting events differ from other kinds

of programming is the way in which fan loyalty strongly discourages removal of

favorite teams'ames from a cable system's menu of viewing options. It is a rule of

thumb in the cable industry that not all cable subscribers are sports fans, but all sports

fans are cable subscribers, and the easiest way to make them unhappy is to cut off

their access to teams they follow. Another generally accepted rule of thumb is that

sports fans are uniquely capable of outrage.

Tales of subscriber uproar over planned "drops" of superstations are

legendary in the cable industry. When the Media General cable system in Fairfax

Country, Virginia, decided to drop WGN in the middle of the 1988 baseball season,

anmy Chicago Cubs fans deluged the country council with phone calls and petitions

demanding that the signal be restored. While the council had no authority to dictate

the cable system's programming choices, it could — and did — immediately begin to

deny otherwise routine requests by Media General dealing with buildout schedules,

imposing daily fines when the company's construction crews couldn't keep up. After

a group of subscribers calling themselves "Citizens for the Cubs" filed a lawsuit
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against the company accusing it of failing to live up to its franchise requirements

concerning, among other things, the buildout Nhddule, Meldia General capitulated and

restored WGN to its lineup.

Similar controversies over plamm5 drop's of superstations (most ofwhich,'nterestingly,

also involved the Cubs) have occurred in other parts of the ccnuitry~,

most frequently in the immediate aftermath 'of royalty increases ordered by tht n6w'isbandedCopyright Royalty Tribunal.

While serving as President of NCTA, on numerous occasions I was

questioned by Members of Congress upset that cable systems located in their districts

or states planned to drop distant signals carr'ying constituents'avorite teams.,On

more than one occasion Members of Congress publicly complained to me thatlthd

superstation televising their favorite team's ~anies 'wah unav'ailable on thecab'ystems
serving their home in the Washington, ~D.C. brea. One h United States

Senator whose local home was in Montgomery 'Cohue, Maryland, and who

apparently believed (ironically) that coverage of Cubs'ames was a peculiar feature of

the Fairfax County, Virginia cable system, ~latently~ asked me in a hearing why'the

Montgomery County cable system couldn't carry the Fairfax County system's ,'rogramming.In the time it took me to elicit that it was the Cubs games on WGN ke ~

was after, the exchange had become somewhat murky to most others in the heMdg ~

room, but no one missed that he felt strongly about it (Hearmg, Committee dn 'ommerce,Science and Transportation, Subcommitte. on Coniaumications,'ctober~

25, 1989, pp. 117-119.)
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The ardor sports fans feel for their favorite teams was summed up by the

Chicago native who led the Pairfax County citizens'ffort to restore WGN to the

Media General dial. "I have followed the Cubs since I can remember," said Larry

Krakover. "I grew up with the team. It means a lot to keep up with them." (The

Washington Post, July 1, 1988, Metro section, p.1.)

Conclusion

Cable operators tend to be hesitant to discontinue cadge of distant signals,

particularly superstations, but their hesitancy is due to the importance to their

subscribers of major league games carried on these signals, not the unique role

superstations once played in adding movies and syndicated sho~s to the basic

subscriber's menu of choices.

Movies and syndicated shows now abound on cable basic networks and on

the hundreds of independent TV stations that have sprung up throughout the country

in the wake of the FCC "s liberalization of its licensing rules.

Given the political difficulties the cable industry has experienced in

Washington as the price of defending the compulsory license for distant signals,

repeal has seemed attractive. On balance, however, the continued commercial

importance of major league sports carried on superstations has tipped the balance. It

makes little sense to undermine the attractiveness of subscribership to an important

demographic group — sports fans — who form the bedrock of the cable customer base.
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In connection with this testimony, I have reviewed the following documents:

1. Copyright Royalty Tribunal (Docket No. CRT 79-1) - 1978 Cable Royalty

Distribution Determination;

2. Copyright Royalty Tribunal (Docket No. CRT 91-2-89CD) - 1989 Cable Royalty

Distribution Proceeding;

3. Cable Operator Valuation of Distant Signal Non-Network Programming prepared

by Bortz Ec Company, Inc. (August 1993);

4. Testimony of Stanley M. Besen (November 1991); and

5. Testimony of Robert W. Crandall, Ph.D. (August 1991).

In relation to the 1990-92 Cable Copyright Royalty Distribution Proceeding (Docket No. 94-3

CARP-CD90-92) (the "Pro~ceding"), I have been asked to address the following question

regarding the allocation of copyright royalty payments:

Are cable operators'aluations ofprogramspurchased as distant signals under the

compulsory license an equitable and~icient basisfor the allocation ofcopyright

nryalties to the owners of those pmgnvns?

For the reasons stated below, an allocation of royalty payments consistent with the relative

valuations placed on progmms by the cable operators is both equitable and appropriate.



I understand that the rate or price at which cable operators pay to acquire distant signal

programming is axed by statute, that cable operators may retransmit any distant signals they

choose, and that no copyright owner may refuse to allow the retransmission of its program. The

pool of royalties at issue in the ProcxxxHng is comprised of the total payments made by cable

operators for the distant signal programs they actually purchased in 1990 through 1992 Born the

universe of alternative programming available to them As I understand the circumstances

surrounding the Prexeding, the total amount of royalties available for allocation is 6xed, and

only the copyright owners of programs that were ~ly retransmitted on a distant signal basis

in 1990 through 1992 may be awarded any portion of those royalties.

The task of allocating copyright royalties to claimants is very similar to the task of allocating

value to diferent classes of securities in a corporate acquisition where the total consideration to

be paid for the company has already been determined. 'Ihe allocation among the various classes

of security holders is based on their relative economic rights and privileges which in turn form

the basis for their relative market values. When asked to determine such an allocation, we would

apply a standard of 'fair market value".

"Fair market value" is de6ned as "the price at which apmpenty ~ould change ham& between a

willing buyer and a willing seller when theformer is not under any compulsion to buy and the

latter is not under any compulsion to sell, both parties having reasonable knowledge of the

relevantfacts". Mis de6nition is set forth in IRS Revenue Ruling 59-60 ("59-60") and is widely

a(xepted in the investment/financial community as the basis for value.



In the marketplace, rational investors make their decisions based upon their expectations of future

investment returns and their perceptions regarding the risk of those returns. As set forth in 59-

60, Section 3.03, "valuation of securities is, in essence, aprophesy as to thefutum and... the

prices ofstocks which are tnxled in volume in afree and active market by informedpersons best

reflect the consensus of the investingpublic as to what thefuture holds..."

In the allocation of a fixed total value among classes of securities, the same principle of rational

decision making holds. IMerent rights and privileges of different classes of securities drive

investor assessments of relative returns and risk and therefore relative value. It is this assessment

of relative value that must be considered when allocating the total consideration among classes

of security holders. Under the premise of hypothetical ~illingpartt'es, the determination of fair

market value focuses on the economic attributes of the securities to be valued and not the

individual motivations of the specific parties who hold those securities. Therefore, any

circumstances unique to a particular security holder would not be considered relevant. Two

extreme examples would be (1) a seller highly motivated by an immediate cash need and (2) a

security holder unwilling to sell at any price. If both held the same security, both would be

entitled to equivalent value and receive the same consideration. An unwilling seller would not

In forced corporate transactions such as a merger, unwilling sellers do have available to them a

dissenter process. In such proceedings the dissenting shareholders are still required to sell their

shares, but at a court's deterrrunation of fair value. It should be noted, however, that a



determination of such fair value in no way entitles the dissenter to any more than a pro rata share

of the total value of the enterprise which is the subject of such corporate action.

Applying these general valuation principles to the case here, the assessment ofrelative return and

risk is made by the cable operator who is acquiring packages of programming as the revenue-

generating assets to be used in attracting and retaining subscribers. The owners of such

programming, the copyright holders, are required to sell when the cable operator selects its

distant signal purchases. As in the corporate transactions described above, the appropriate basis

to detamine the allocation of relative value among different classes of sellers is driven by the

buyer's economic assessment of their relative return potential and associated risk

As the above points illustrate, an allocation based on the cable operators'elative valuations of

programs purchased as distant signals under the compulsory license represents an equitable

allocation in this marketplace. Also, as the above illustrates, it would not be appropriate to adjust

the cable operator's relative valuations for perceived differences in the reslxxtive motivations of

particular sellers.

Any allocation should be based on the practical realities of this marketplace. Here, cable

operators made real economic decisions to purchase particular packages of programs, albeit

within a regulated marketplace. If instead this marketplace had been See of all constraints, the

transactions might well have prmkeed a diferent mix of programs at a difFerent total price.

Since the task here is to allocate the monies actually paid among the programs actually



purchmg basing an allocation upon theoretical values in a hypothetical unregulated marketplace

would produce correct results only by chance.

Considering the fact that this is a regulated marketplace, an allocation of the royalties in this

Proaxxiing based on the results of the cable operator survey would properly follow equitable

valuation principles commonly applied in other forced-sale situations.
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TESTIMONY OF DR. MICHAEL A. SALINGER

I. Quah6ca50ns

I am an Associate Professor of Economics in the School of Management at Boston

University and a Special Consultant to the National Economic Research Associates, a firm

specializing in microeconomic analysis for litigation, regulatory proceedings, and strategic

planning. I received a B.A. Magna Cum Laude with Distinction in Economics from Yale

University and a Ph.D. in economics from the Massachusetts Institute of'Technology, where I was

a National Science Foundation Doctoral Fellow. From 1982 to 1990, I was first an Assistant

Professor and then an Associate Professor at Columbia University. From June 1985, through

August 1986, I took a leave of absence from Columbia to work as an economist at the United

States Federal Trade Commission, where I worked on antitrust enforcement.

My primmer area of expertise in economics is the field of industrial organization. One of

the industries I have studied is the cable television industry. In 1988,.I.wrote a paper about

vertical integration between cable operators and pay cable networks, such as Home Box Office

and Showtime. In May 1989, I testified before the Communications Subcommittee of the Senate

Commerce Committee about that research. Three times, I have been retained by the Federal

Trade Commission to give economic advice and, if appropriate, expert testimony concerning

mergers in the cable industry. gn all three cases, the Commission chose not to challenge the

mergers, so no testimony was required.) In 1994, I analyzed alternative treatments of "afKiate

transactions" in the Federal Communications Commission's cable price regulations. Turner

Broadcasting submitted these analyses as appendices to their comments on those regulations.
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I have been retained by counsel to Devotional Claimants to identify the appropriate method

for the Distribution of the 1990, 1991, and 1992 Cable Royalty Ftmds.'y analysis considers

two alternative procedures for allocating copyright fees paid by cable systems for retransmitted

broadcast signals: the Bortz survey and the Nielsen study.s

The two studies identify completely different benchmarks for the distribution of copyright

royalty fees. The Bortz survey, submitted on behalf of the Joint Sports Claimants, identifies the

relative value, in terms of attracting and retaining subscribers, of different categories of distant

signal prograniming. A telephone survey was conducted to determine how cable operators would

allocate a fixed budget among the alternative classes of programming that are available on the

distant broadcast channels that they carry.'nce the survey results were compiled, the Bortz

survey identified the percentage of a fixed budget that would be allocated to each of the

'60 Federal Register 14971 (1995).

'While I am aware that an alternative methodology has been suggested in the past, I will reserve judgment on

any new studies until they are filed, if at all, in this newly consolidated proceeding.

'Cable Operator Valuation of Distant Signal Non-Network Programming, 1989, Bonz 8c Company, Inc.,

August 1991. In particular, question 4 of the survey asks the following:

Finally, I would like you to estimate the~ value to your cable system of each type of

programming carrier on the stations I mentioned, other than any national network programming

from ABC, CBS and NBC. That is, how much do you think each such type of programming is

worth, if anything, on a comparative basis, in terms of attracting and retaining subscribers. The

sLilIlons we are interested ln are, agallL..

Assume you have a fixed dollar amount to spend on the non-network programming carried on

these stations; in other words, a programming budget. Please think in terms of what percentage,

if any, of the fixed dollar amount you would spend for each type of programming...



programming categories.4 Thus, the Bortz survey offers a measure to distribute the copyright

royalties based on a relative value for each type of programming to the cable operators, the same

population which pays the royalty fees.

The Nielsen study, which was submitted on behalf of the Program Suppliers, however,

I ~

attempts to measure how many viewers watch each show on distant signal channels. The Program

Suppliers offered a viewing-to-time ratio that purports. to indicate a program category's relative

5

popularity and value. While the Nielsen study measures-to some degree-the viewing audience,

it is not a reliable surrogate for the determination of the value of programmirig to attract and retain

subscribers to cable television systems.

My analysis of the problem of'detertnining the appropriate allocation of copyright royalties

among the programmers also considers the testimony filed by economists in the 1989 Cable

Royalty Proceeding. Specifically, I have read the written testimony of Dr. Robert Crandall

(August 1991) and the written rebuttal testimony of Dr. Stanley Besen (November 1991).

'I have not addressed purely technical issues associated couth the Bortz study such as whether the stratification

was appropriate and so on. Rather, I have simply addressed the conceptual question of the relative value of

viewership ratings and the answer to question 4 in the Bortz study to allocate the copyright royalties.

'Although I am aware from reading the Copyright Royalty Tribunal's ("CRT's") decision in the 1989 Cable

Royalty Proceeding (57 Federal Register 15286 (1992)) that there are technical questions about whether the

Nielsen study measures viewership ~tely, I wIII assume that it does so.
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The CRT articulated a number of reasons for using the viewership results of the Nielsen

study only as a starting point in the 1989 Cable Royalty Proceeding. The final determination

acknowledges that "viewing per se did not necessarily correspond to marketplace value" and that

"cable's goal is to attract and retain subscribers, and [cable operators] will offer 'niche'ervices,

often unrelated to the volume of viewing, to induce segments of the population tosubscribe."'n

particular, I believe measures of audience shares are a poor gauge of either the benefit to cable

television systems of programming or the marketplace value of programming to be shown on cable

television systems. Therefore, the Nielsen study results are an inadequate measure of market

valuation for the purposes of allocating copyright royalties to distant broadcast programmers.

There are three fundamental aspects of the economics of cable television that support this

conclusion. First, cable television systems make most of their money from subscriber fees, not

from advertising. Unlike advertisers, which rely on the results of viewership studies to target its

audiences, cable operators are motivated to invest in prograniming that attracts subscribers to the

system regardless of subscribers'ctual number of viewing hours. Indeed, since cable systems

are not allowed to insert their own advertising into distant signals, none of the value of

prograaiming on these signals arises from advertising revenues. Thus, the value of distant

broadcast programming to a cable system is that it attracts and retains more subscribers to cable

television at a given price. Alternatively, the added value of the distant broadcast programming

to a cable system is that it increases the monthly price that a cable system can charge if the

'57 Federal Rc:gister 15301 (1992).



number of subscribers remaitted unchanged, or were held constant.

Second, even if cable operators did make most of their money from advertising, the value

of a particular distant broadcast show to a cable system would be its ability to increase the

audience for the entire cable system. A program's audience share might be quite different f'rom

its contribution to the total cable-viewing audience. A show with a large audience share might

contribute very little to the total cable-viewing audience if, were it not available, most of its

viewers would have watched another show instead.

Third, cable television service is sold as a bundle rather than as a set of channels that can

be purchased separately. A show with a small but loyal following might increase the number of

subscribers more than some other shows with larger shares. The CRT recognized the relevance

7

of an avid viewership when it increased allocations to certain claimants in the 1989 proceeding.

Simply by observing the offerings of cable systems, it is plain that audience shares do not

accurately measure the value of distant channels (and, in turn, the programming on that channel)

to a system. Indeed, the most commonly viewed programs on cable systems tend to be network

programs on local broadcast channels. In areas with good television reception, viewers do not

need to subscribe to a cable system to receive these signals; they are free. Even if these channels

account for most of the viewing time on a cable system, they are not the reason that people

subscribe to cable. On the other hand, there are channels (e.g., The Weather Channel) that have

extremely low audience ratings but are offered on many cable systems (and for which cable

systems pay subscriber fees). Therefore, viewership, while a convenient measure (because such

'57 Federal Register 15301 (1992). The CRT seemingly endorsed this view in its actions and words: "The

Tribunal has made these allocations upon a showing by a claimant group of the intensity or avidity of its viewers

that drive cable systems to respond to them out of proportion to their~ viewmg."



data are necessary for the networks and advertisers to determine their respective strategies), is an

inadequate indicator of the value of specific distant broadcast programming.

IV. The Sorkz Survey

The Bortz survey was conducted to offer a solution to the problems associated with using

the Nielsen study's viewership information to determine the value of prograinming to cable

systems. Instead of relying on the behavior of viewers once they subscribe to a cable system, the

Bortz survey offers insight into the behavior of the cable operators—the entities making the

decisions on which distant broadcast prograniming will be offered and paying the copyright

royalty fees. To determine to relative value of the categories of distant broadcast prograimning,

the cable operators were asked to allocate a fixed budget to the different classes of prograinming.

A. The "Ideal" Question

In evaluating the Bortz survey, it is important to begin with the basic problem confronting

the Copyright Arbitration Royalty Panel ("CARP") in this matter. Cable operators have paid a

fixed amount of copyright royalties into a fund, and the CARP must allocate these royalties among

the copyright owners of the programs that were carried.

Dr. Besen, on behalf the Program Suppliers, presented two central criticisms of the Bortz
r

survey as a means of solving this problem. One of Dr. Besen's criticisms is that the key question

of the survey (question 4, see footnote 3, infra.), which asks cable operators to allocate a fixed
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budget among types of programs, is not a well-posed economic question. Dr. Besen argued that

it makes no sense to ask respondents to budget among categories without giving them the prices

associated with each type of programming.

Dr. Besen is correct that the problem posed is not what might be termed a "classic budget

problem," which is to choose quantities given a budget and prices. The answer to a classic budget

problem would not, however, be relevant for this proceeding. The CARP does not need to

determine quantities in its quest to determine the value of distant broadcast programming and to

allocate royalties accordingly.'hat needs to be determined are the prices. The following

question is most relevant for solving the problem that the CARP faces in this case: "What prices

of different types of programs would induce a cable system to purchase the programming mix that

it actually showed?" This question is not a "classic budget problem," but it is nonetheless a well-

formulated economic question.'hese prices do represent the benefit of each type of

pi'ogranllnlng.

The Bortz study asked respondents to choose budget shares, not prices. It is important to

recognize, though, that the Bortz survey had to pose the problem in a way that made sense to the

tuall
respondents. The question of what prices would induce operators to purchase what they ac y

aired makes sense to people with formal training in economics, but undoubtedly sounds odd,

CO llig,nfus and difficult to answer to most people without such training. Given that the quantities

are fixed, however, the budget shares imply the prices. I believe that question 4 in the Bortz

t

'In this case the "quantities" are the programming that was on distant br~~t signals that cable systems

carried in from 1990 through 1992.

'This question is closely related to what is known as the dual problem" in linear programming.



survey was a reasonable way to ask for the prices that would have induced cable operators to

purchase the programming they carry in a way that would make sense to the respondents.

The Bortz survey suggests that the value of the Devotional Claimants'rogramming to

cable systems is greater than its viewership might suggest. An additional piece of evidence

supports this finding. Devotional broadcasters somethnes pay television stations to broadcast their

shows. These broadcasters have an incentive to do so because viewers contribute money to the

programmers to support the programming, much as viewers of Public Broadcasting Stations

contribute to support the programming. The fact that viewers are willing to make contributions

to support this programming suggests that they would be willing to make payments to subscribe

to cable systems which offer the programming.

S. Average vs. Marginal Values

Dr. Besen's second criticism of the Bortz survey is that it measures the average value of

a class of prograinming to cable systems, not the marginal value of each individual program.

Given the interpretation of the Bortz survey given above, this criticism is not correct. If the

responses to the question 4 in the survey are interpreted as reflecting the prices (using budget

shares divided by quantities as the surrogate for prices) at which cable operators would purchase

the quantities that they actually offered subscribers, then the answers represent the marginal value

to the cable system, not the average value.

One might argue that, notwithstanding the interpretation of question 4 in the Bortz survey

given above, at least some respondents interpreted it to ask for the total value of different types



of programming. Dr. Besen's criticism is based on this interpretation. For that criticism to

support the position that the Bortz survey understates the marginal vatue of movies and syndicated

television shows, Dr. Besen would have to show that the ratio of the marginal to the average value

of movies and syndicated reruns was greater than for sports, devotional and religious broadcasts,

and other classes of programming. I have no reason to believe that to be the case, and no party

has presented evidence needed to support Dr. Besen's interpretation.

Dr. Besen's only support for the argutnent that the Bortz survey understates the marginal

value of shows provided by the Program Suppliers is that the survey placed movies and syndicated

television shows into separate classes, but kept sports as a single class. Dr. Besen's logic goes

as follows. To place a value on movies, a cable operator would have to contemplate the effect

on its profits of offering all of its existing programming except for the movies on retransmitted

broadcast stations (but including the syndicated shows on those stations). Similarly, to place a

value on syndicated shows, it would have to contemplate the effect of offering all of its existing

programming except for the syndicated shows (but including the movies on those stations). If,

instead, the two classes of programming were combined in the survey, the cable operator would

have to consider the effect of offering all of its existing programming except for both the movies

and syndicated shows on retransmitted broadcast stations. To the extent that there are households

that would subscribe when at least one of those groups of progrimming is offered but would not

subscribe if neither was offered, then the effect of eliminating both would exceed the sum of the

effects of eliminating just one.

While this line of reasoning might come naturally to people with formal training in

economics, I question whether the questionnaire respondents picked up on this subtlety. I find
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Dr. Besen's assertion t co iningthat mbining movies and syndicated shows would have increased their

combined percentage to be highly speculative. Indeed, as a matter of common sense, splitting

their combined
movies and syndicated shows into two categories might well have increased their corn

percentage.

Finally, for whatever merit this criticism may have had more than ten years ago, its force

is now greatly diminished. Since 1983, there has been substantial growth in the number of

satellite si 's carri y ca e sys'ed b bl systems. A substantial portion of the progrMnming on these

signals is the same sort of programming that is on the distant broadcast signals carried by cable

non-network progratnmmg on

systems. Question 4 of the Bortz survey asks cable operators to allocate a budget to pay for the

d that they carry. It does not ask them

to allocate a budget among categories of programtning on that they carry. The

amount that a cable operator would willingly pay for the devotional and religious programming

on distant broadcast stations depends on whether he considers the devotional and religious

programming available on satellite networks and local broadcast signals to be sufficient. This

amount reflects therefore, the marginal value of devotional and religious programming on distant

broadcast signals over the devotional and religious programming on sate
'

tellite si~~ls and local

broadcast signals. At most, therefore, Dr. Besen's criticism is that the marginal value of all the

devotional and religious programming on distant broadcast signals is different from the marginal

value of a single devotional or religious program. The magnitude of this distinction is directly

related to the distant broadcast signals'hare of all devotional and religious programming

available on a cable system.
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V. Paymen@ for Air Time

The implications, if any, of payments made for air time is another point to consider in the

analysis of the value of programming. Devotional and religious broadcasters, which do not allow

advertising during its programs, pay for air time. I do not believe that these payments have any

implication for the marginal value which cable systems receive from devotional and religious

programming on distant broadcast signals that they carry.

Unlike television stations that make money by selling advertising, devotional and religious

programs do not interrupt their programs for commercials. Since television stations do not

receive payments from advertisers during devotional and religious shows, the only way for

television stations to make money during those broadcasts is to receive payment for the air time

from the programmers. The National Football League would have to pay to get the Super Bowl

on the air if it banned advertising during the broadcast. These payments made by, in this case,

devotional and religious programs for air time reflect the peculiar economics of broadcast

television rather than consumer demand for the product-devotional and religious prograttnning.

To assess whether payments for air time have any implications for the "marketplace value"

of the programming, it is important to be specific about the market setting in which the value

would be established. I can think of two distinct market possibilities. The first possibility is that

cable systems would have been required to purchase the programming on distant broadcast signals

that they actually carried in a given year, such as 1989. The marketplace value would then refer

to the prices that would have induced the cable systems to purchase those programs. Under this

interpretation, the responses to the Bortz study measure the marketplace value of programming.
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An alternative setting is a market in which the distant broadcast stations could charge for

retransmission consent. While this interpretation might seem natural given that the copyright

royalty fund exists because of mandatory licensing, it poses several conceptual problems. Most

important, if distant broadcast stations were free to set prices for retransmission, then both the

stations cable systems carry and the programming available on different stations might be

different. The CARP must, however, allocate funds to the programs that were carried, not the

ones that would have been carried under different rules.

VI. Conclusion

To assess the value of each program to a cable system and the marketplace value of

programming, the CARP should want to know the prices for programs that would have induced

cable systems to offer the mix of programming that they actually offered in each of the years

under review, 1990, 1991, and 1992. The cable operators'esponses to the Bortz survey can be

used to infer that information. That information, however, cannot be inferred from the Nielsen

study's measures of audience viewing. Thus, there is a stronger economic foundation for using

the Bortz survey to allocate copyright royalties to programmers than for using Nielsen measures

of audience shares.



I, Michael A. Salinger, declare under penalty ofperjury that the foregoing testimony is true and

correct to the best ofmy knowledge and belief.

(&~
Michael A. Salinger

Date: August 16, 1995
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TESTIMONY OF MR. EDWIN S- DESSER
PRESIDENT OF NBA TELEVISION VEPHJRES

ON BEHALF OF THE NATIONAL BASKETBALL ASSOCIATION

I am presenting this testimony before the
arbitration panel convened pursuant to the Satellite
Home Viewers Act of 1988. My testimony is presented in
support of the copyright owners'equest for an increase
in the statutorily prescribed license fees. I believe
that the fees should be increased to better accord with
the value of the programming in the open market and to
accurately reflect the important contributions that
copyright owners have made, and will continue to make,
to the development and growth of the home satellite dish
(HSD) industry.

NBA and Other Sports Programming on
Retransmitted Su erstations and Network Stations

During the 1991-92 season approximately 120 NBA
games will be retransmitted to HSD owners nationwide on
five different superstations -- WGN, WTBS, WWOR, KTVT,
and KWGN. Superstations now distribute more NBA games
nationally than either NBC or TNT -- nearly as many as
the League's two national carriers combined.

Zn addition, the NBA has contracted with the NBC
television network for the telecast of approximately 50
games per season (including the NBA Finals) and 36telecasts of the show "Inside Stuff," all of which is
also retransmitted to HSD owners.

The superstations and network signals distributed
to HSD owners also provide a substantial amount of
sports programming belonging to Major League Baseball,
the National Football League, the National Hockey
League, the National Collegiate Athletic Association and
other groups. For example, the superstations willtelevise more than 600 Major. League Baseball regular
season games in 1992. HSD owners also will receive in
1992 the Major League Baseball All-Star Game, League
Championship Series and World Series, as televised over
the CBS network.

Attached to my testimony are copies of various
advertisements and brochures highlighting the sports
programming on superstations and network stations
delivered to HSD owners.



Value of Comaarable NBA Proarammincr
Zt has been my experience over the past twentyyears as a broadcaster and programmer that the best wayto ensure a copyright owner a fair return and adistributor a fair income is to allow the parties toreach an arms-length agreement. Accordingly, in orderto establish a license fee which would be acceptable toboth copyright holders and copyright users," and onethat would compensate both parties for their relativecreative and technological contributions and financialinvestments, it is necessary to analyze comparabletransactions consummated in the free market.

There are at least three recent examples whereNBA programming, like that retransmitted oversuperstations, is televised outside of local teammarkets. However, in these cases, the NBA and thetelevision carriers have negotiated a fee per subscriberthat provides each with a satisfactory return, andprovides home satellite viewers around the country withNBA programming.

First: The closest parallel to theretransmission of a distant signal to satellite viewersis the distribution by a regional sports network of NBAprogramming to satellite viewers outside the localmarket of the local NBA team. Twenty-three (23)different regional sports networks have negotiated withthe NBA for this right. Each has agreed to pay the NBA,as copyright holder, 15'er satellite subscriber foreach game carried by the regional sports network to homedish owners outside of the local territory of the team(the "extended market fee"). Since the average regionalsports network carries about 50 games per season, theNBA receives approximately $ 7.50 per year (or 62C permonth) for each HSD owner subscribing to a regionalsports network.

Applying this rate to, for example, the 30Chicago Bulls'ames on WGN which are retransmitted tosatellite viewers outside of Chicago would mean that theNBA alone would receive $4.50 per year (or $ 0.37 permonth) with respect to each WGN subscriber.
Second: Satellite Sports Network ("SSN")distributes regional sports network programming tosatellite dish owners, including on average 50 NBA gamesper season. For the right to resell the SSN service,distributors pay SSN a wholesale rate of $ 83 per year(or $ 6.92 per month) per satellite subscriber. (SSN,



through the regional sports networks it carries, pays
the NBA the applicable extended market fee with respect
to its satellite subscribers outside the local market of
an NBA team) .

Third: Under the NBA's TNT agreement, TNT has
the right to nationally distribute to satellite dish
owners and cable viewers a package of up to 80 NBA games
per year. TNT has paid the NBA $ 66,000,000 with respect
to the 1991-92 season. This works out to 1.5C persatellite/cable subscriber per game, given TNT's current
combined subscriber level of 55,176,000. Thus, 1ust to
the NBA, TNT is paying approximately 10C per subscriber
per month.

Marketplace Rates Are Appropriate and
Necessary For the Development and

Growth of Satellite Television Industrv
As President of NBA Television Ventures, I am

chaxged with studying new television-related business
opportunit,ies for the NBA. In particular, I am
responsible for recognizing the viability of vaxious
emerging television technologies and evaluating the
market factors which may affect. our ability to exploit.
such new technologies.

Based on my expexience, it, is my opinion that the
copyxight holders are the driving force behind both the
explosion of available programming and the technological
advances that. cuxrently mark the fledgling TVRO
industry. If, for example, the NBA did not undertake
the risk and invest the money to hire players, coaches;
and referees, lease arenas, sell tickets, market, the NBA
to sponsors, stage exhibitions and, most importantly,license broadcasts to telecastexs willing to pay a
market, value, there would be no major league basketball
programming available to dish owners. Similarly,
because it must. he televised live from wherever a
sporting event is heing held, sports programming has
contributed to the widespread use of satellite
technology.

In contrast, satellite carriers make use of
existing technology developed for other uses. For
example, satellites were launched, programming channels
developed, and marketing software and hardware created
for, and by, the cable, broadcast,, and other industries.
Even advances in satellite scrambling and decoding
equipment, originally developed largely at the behest of .

copyright owners to protect their property rights,



cannot be credited to the research and developmentinitiatives of satellite carriers.
Zn addition, although 0he NBA is committed to

evaluating the potential for a DBS service that could
provide NBA programming directly to the public,distribution of NBA programming via satellite posessignificant risks to various existing NBA businesses.
Every satellite consumer who views an NBA game is not,
buying a ticket, is not parking a car, and is not buyingconcessions. Nor is that dish owner watching orlistening to that game on the local radio or televisionstation that. negotiated with the NBA for the broadcastrights to that. game. Moreover, satellite carriers arenot subject to FCC and league rules designated to
preserve exclusive rights, such as the FCC's Sports
Blackout Rule.

Similax'ly, an artificially low rights fee
sevexely compromises the NBA's ability and incentive tocreate and market, new delivery options, like a packageof DBS games, fox'he public. Based on my experience,it will be difficult, if not impossible, to successfully
developed a new DBS distxibution service in competitionwith retransmitted distant signals if the NBA television
product, is alx'eady available to satellite distributors
through those distant, signals at far below market.prices.

Conclusion

The NBA is eager to see 0he satellite industryflourish. Oux concexn, however, is with satellitecaxriexs who, myopically, wish to expand and pxomotetheir businesses by taking advantage of an artificially
low price on valuable NBA and othex'rogramming. Byrefusing to negotiate or pay a market price, satellitecarriers, in the long run, are doing the satellite
industry harm. Unless satellite carriers eitherparticipate in the free market for programming or are atleast required to pay a prescribed fee that approximatesthe actual value of the programming aired on
superstations and network affiliates, copyright ownerswill have no incentive to continue to foster the
development and growth of the home satellite industry.



DIRECT TESTIMONY OF STEPHEN D. SILBERMM
BEFORE

THE COPYRIGHT ROYALTY TRIBUNAL ARBITRATION PANEL

February 6, 1992

My name is Stephen Silberman. I am a principal in

Microeconomic Consulting and Researcn Associates, Inc., a private

economics consulting firm. I have been asked by counsel for the

Copyright Owners to analyze whether the current statutory rate

paid by satellite carriers for distant signal programming that

they distribute to TVROs under a compulsory license reflect, or

are consistent with, what the likely market value of that

programming would be in 1993 if the copyright holders were able

to charge satellite carriers directly for distant signal

programming. As explained below, in my opinion the current

statutory rates ar+ substantially below the market rates that the

copyright owners would earn if they were not subject to a

compulsory license.

I. Qualifications

After receiving my Ph.D. in economics from Yale University,

I worked in the Antitrust Division of the U.S. Department of

Justice from 1974 to 1982, first as a staff economist in the

Economic Policy Office and then as assistant director for

regulated industries. In the latter capacity, I was involved in

several matters related to the broadcast industry. Since leaving

the Department of Justice, I have been employed as a private

consultant, spending much of my 'me on antitrust matters and



regulatory proceedings involving competition policy. Among the

matters that I have worked on in the broadcast industry are the

Financial Interest and Syndication Rules, cable deregulation, and

Turner Broadcasting System's attempted acquisition of CBS. As a

result of this work, I am generally familiar with the program

production and distribution industries. My vitae is attached to

this testimony.

II. Per Subscriber Rates for Similar Proarammincr Not Subject to
Comoulsorv License

Both satellite carriers and cable operators currently

compensate copyright owners for programming distributed under

compulsory license at rates set by statute as adjusted by the

Copyright Royalty Tribunals I am informed that satellite
carriers currently pay royalties equal to $ 0.12 per month per

subscriber for each superstation they distribute and $ 0.03 for

each signal broadcast by a network station.'ew rates for this
programming are scheduled to take effect in 1993. I have been

asked by the Copyright Owners to analyze whether the current

rates are less (or more) than the satellite carriers would pay

for the programming broadcast by distant signals if that

programming was not subject to a compulsory license.

To estimate the market. price per subscriber that satellite

According to information from the Copyright Office for
1991-1, six satellite carriers offered a total of 16 distant
signals to TVRO owners. Of these, 6 were commer'cial network
affiliates, 9 were national or regional "superstations," and one
was a public television station. For 1991-2, an additional
public television station was offered, for a total of 17
stations.



carriers would pay, I have considered the prices that cable

programmers, who are not subject to compulsory license, charge

cable operators for programming similar to that broadcast by

these distant signals. The market prices per subscriber that

cable operators pay for this programming can serve as an estimate

of the market price that satellite carriers would pay for distant

signal programming distributed to TVRO owners under a compulsory

license provided that (1) the programming is of comparable value

to viewers and (2) cable operators and satellite carriers can be

expected to pay similar market prices per subscriber for

programming distributed under compulsory license.'-

As to the second of these two caveats, there are two reasons

to expect entities that distribute programming to TVRO owners to

pay a market price per subscriber similar to (if not. greater

than) that paid by cable operators. First, I am informed that

under the Satellite Home Viewer Copyright Act of 1988 a satellite

carrier may be legally prohibited from discriminating between the

charges to TVRO distributors and to cable operators.'

understand that satellite carriers themselves typically
distribute distant, signal programming to dish owners, in which
case the satellite carrier stands between the programmer and the
subscriber in the same way a cable operator does. Satellite
carriers sometimes distribute the programming to home dish owners
through third-party TVRO distributors. Regardless of how the
satellite carrier chooses to distribute the acquired programming
at the retail level, the (wholesale) market price paid by the
satellite carrier to acquire that programming would be the same.

The Federal Communications Commission is currently
investigating whether satellite carriers have engaged in illegal
discrimination.



Specifically, if discrimination is unlawful, then the prices TvRo

distributors pay inclusive of the compulsory license fee must

equal the prices cable operators pay, after adjusting for any net
difference in the distribution (as distinct from programming)

costs per subscriber.

Second, in my opinion it is reasonable to assume that TVRO

and cable households place similar values on a given television
signal. That is, I would expect cable operators and satellite
carriers to charge retail subscribers similar prices for the same

programming, net of the charges for delivering the signal.
Of course, many TVRO owners reside in areas where their

viewing options are very limited if they do not have satellite
service. This suggests that, if anything, TVRO owners may value
distant signals more than cable subscribers.'f this is the
case, and if- discrimination is not prohibited by law, the market

price that satellite carriers would pay for programming

distributed to TVRO owners may well exceed the market price paid

by cable operators. This is because the price a distributor
(cable operator or satellite carrier) will pay for programming is
related to the price that it can charge viewers. (In economic

parlance, a distributor's demand for programming is "derived"

from the demand of its retail customers.) Hence, if

See, for example, Federal Communications Commission,First Scramblina Reaort, Gen. Docket No. 86-336, 2 FCC Rcd. 1669
(1987), para. 135. Only TVRO owners who reside in "white" areas
can legally receive network broadcast signals via satellite.
Hence, unlike many cable customers, those TVRO owners who
purchase network broadcast signals cannot, receive them free over
the air.



discrimination is not illegal, the assumption that cable

operators and satellite carriers will pay the same market price

per subscriber for program license fees may result in an

underestimate of the market value of broadcast signal programming

distributed to TVRO owners by satellite carriers.

I turn now to the question of which of the cable program

services (sold at market-based prices to cable operators) have

programming that is comparable in value to the distant signal

programming distributed under compulsory licenses. Because the

programming offered by cable systems is highly diversified, not

all cable program services charge the same price per subscriber,

and not all cable services offer programming comparable to that,

found on broadcast signals. However, the composition of

programming carried by several cable services, particularly USA

Network, TNT, Nickelodeon, and A&E, appears similar, taken as a

whole, to the programming carried on distant signals.

The programming found on a commercial distant signal is

comprised to greater or lesser extent of syndicated off-network

series, older theatrically distributed films, original series and

first run syndication, sports, news, and public affairs

programming, and the music that runs through that programming.

Excluding sports, public broadcasting stations carry similar

categories of programming, although with more emphasis on public

affairs and other cultural programming. My impression is that

the bulk of the programming carried by each of the cable services

listed above falls in several of these same categories. For



example, on the one hand, USA Network has off-network syndicated

programs, theatrical eleases, sports and original programming,

but little, if any, news. Nicke'odeon and A&E, on the other

hand, carry little if any sports.
Table 1 shows the "top of the rate card" license fees per

subscriber that Paul Kagan estimates these four cable services
will charge cable operators in 1993.'he "top of the rate card"

fee is the list or suggested price to smaller cable operators.
The weighted average license fee per subscriber for these four

cable services is $ 0.279 per month.'t

is my understanding that these fees include transponder

costs; that is, cable operators do not have to pay the program

service or a satellite carrier any additional fee for delivering
the signal. To find the value per subscriber of the programming,

A note accompanying the source for the table 1 data
indicates that the estimated 1991-93 fees for TNT includes a
"surcharge" for National Football League games. The broadcast
networks also offer affiliates National Football League games.

The average is calculated using the number of subscribers
per service as weights.

I considered using the average actual per-subscriber
payments made hy cable operators to cable programmers, which are
lower than the fees in table 1. However, the market price paid
by satellite carriers for distant signals in 1993 would likely be
significantly higher than the average reported payments by cable
operators. First, current cable operator payments to programmers
reflect contracts that were signed in the past under different
market conditions than either those existing today or those that
will exist in 1993. Indeed, I suspect that the older the
contract, the less the operator is paying relative to a similarly
situated operator who signs a contract today. Second, the
average actual payments for which I have data are for 1990.
Hence, even ignoring the higher prices that programmers will
receive under new contracts, the 1993 average will be higher as a
result of inflation.
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it is necessary to subtract the cost per subscriber of delivering

the signal. I estimate that the cost o these program services

of leasing transponders is less than $ 0.01 per subscriber per

month.'herefore, using the average net license fee for these

four cable services to approximate the average market value of

distant signal programming, a market-based copyright fee that the

satellite carrier would pay for a distant signal would be in the

neiahborhood of $ 0.27 per TVRO subscriber.

Table 2, which shows the license fees for other cable

program services, provides additional evidence that in 1993 the

market value to satellite carriers of distant signals would

significantly exceed the current $ 0.12 compulsory license fee per

subscriber. Several widely distributed "specialty" program

services, such as ESPN, CNN and MTV, charge significantly higher

fees per cable subscriber. The services that are forecast to

sell for less than $ 0.12 (such as BET and CNBC) do not have wide

audience appeal and reach relatively few subscribers.'n
addition, they spend substantially less on programming than

Sources at Satellite Business News and Video
Technologies, Inc. report that single C-Band transponders lease
for between $ 50,000 and $ 200,000 per month, depending on the
nature of the satellite service. Cable program services
ordinarily use one to two transponders to deliver service to the
entire country. At. $ 200,000 per month, the transponder cost per
subscriber for a cable program service with 50 million
subscribers and two transponders would be $ 0.008.

NCTA, Cable Television Developments, September, 1991,
reports that CNN, ESPN and MTV had 58.9, 58 ' and 56.6 million
subscribers, respectively, and that CNN and MTV were carried on
10,963 and 6,405 systems, respectively. BET and CNBC had 31.2
and 43 million subscribers, respectively, in 2,400 and 3,000
systems.
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superstations. For example, Paul Kagan estimates that NTBS

incurred $ 105 million in program expenditures =or 1991, whereas

BET, CNBC, Comedy TV, and Country Music TV spent $ 14, $ 32, $ 50,

and $ 2 million, respectively.'hese factors suggest that cable

operators value this programming less than they value distant

signal programming.

It is true that cable operators have the right to sell a

small quantity of time within cable service programs to local

advertisers, whereas they cannot sell any advertising time on the

broadcast signals they distribute. Therefore, cable operators

receive some advertising revenues from cable program services but

not from distant signals. All else equal, this additional

advertising revenue should increase slightly the amount per

subscriber that cable operators will pay for cable service

programming relative to distant signal programming.

In principle, the 1993 market price for distant signal

programming distributed to TVRO owners could also be somewhat

below $ 0.27 per subscriber because the transactions prices paid

Paul Kagan, Cable TV Pro rammin , January 22, 1991. The
average per-service program expenditure (weighted by 1991
subscribers) for USA Network, Lifetime, ARE, and TNT was $ 133

million in 1991, or moderately higher than WTBS's program
expenditures. USA's expenditures were estimated by Cable TV

Programming as $ 175 million; TNT's were $ 240 million; and
Nickelodeon's were $ 65.4 million. ARE spent the least of the
four services on programming ($ 46 million). As might be
predicted, ARE's estimated 1993 per subscriber charge to cable
operators of $ .17 (table 1) is lower than that for USA, TNT, and
Nickelodeon. However, it is somewhat higher than Comedy TV's
$ 0.11 fee (table 2), and, of he four alternative cable services
mentioned in the text, Comedy .V is expected to spend the most on

programming.



hy some cable operators may be below the "top of the rate card"

list prices shown in tables 1 and 2. However, other evidence

found in the record of the Federal Commun ications Commission's

"Inquiry into the Existence of Discrimination in the Provision of

Superstation and Network Station Programming"'- provides

additional support for the conclusion that the market price to

satellite carriers per TVRO subscriber for the average distant

signal substantially exceeds the present statutory fee of $ 0.12.

The National Rural Telecommunications Cooperative (NRTC)

markets programming to TVRO owners. The NRTC reported to the FCC

that Eastern Microwave offered it a contract under which the NRTC

would pay Eastern $ 1.34 per month per subscriber for the signals

of WWOR and WSBK, or $ 0.67 per signal." The NRTC further stated

that Southern Satellite charges it $ 0.79 per subscriber per month

for WTBS." Subtracting the copyright royalty fees which 'Eastern

Microwave and Southern Satellite pay, these carriers earn $ 0.55

to $ 0.67 per TVRO subscriber per month to cover transponder costs

and other costs (including profit) associated with marketing the

signal through NRTC. Similarly, the NRTC reported that Netlink

charged it, $ 3.25 (or $ 0.65 per signal) for five Denver stations,

See FCC Reoort, General Docket 89-88, released December

29, 1989.

Although the NRTC did not accept the contract, Eastern
told the FCC that its offer "would effectively be the lowest per
signal base rate paid by any third-party distributor for WWOR and

WSBK." See FCC, General Docket No. 89-88, Resort, Released
December 29, 1989, pp. 27-28.
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including three commercial network affiliates, and a public

broadcasting station. Even after subtracting the compulsory

license fee paid by satellite carriers, these fees are still

approximately twice the top of the rate card fees for attractive

cable program services.

I have suggested that the value to households of programming

on distant signals is similar to the value of certain cable

programming services. I am informed that the copyright owners

have taken the position that satellite carriers should pay the

same license fee per subscriber for both superstation and network

signals. By law, satellite carriers may sell network station

signals only to "unserved households," that is, to households

that cannot receive a network station over the air. 17 U.S.C.

sec. 119(a)(2)(B) ~ If satellite carriers are complying with this

legal requirement, all households that receive a network Station

through the Section 119 compulsory license receive their first

network station on that basis. Since dish owners are receiving

programming on network stations that is not available to them

over the air, there is no a nriori economic basis for setting the

compulsory license for these stations at a lower rate than for

satellite-delivered superstations.

III. Conclusion

In my opinion, the evidence described here clearly supports

he conclusion that the market value of the programming

distributed under compulsory license by satellite carriers to

VRO owners far exceeds the current $ .12 statutory license fee.
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Further, it appears that if the compulsory license fees are
not increased, satellite carriers -..ay earn substantial net
revenues from T7RO owners that in a free market would be paid to
copyright holders and would likely further improve the
programming available on distant signals. For example, if the
TNT and USA networks had been allowed to charge cable operators
only $ 0.12 per subscriber per month in 1990, their operator
license fees would have been on the order of $ 68.8 and $ 76.3
million, respectively." Since Kagan estimated that their actual
1990 license fee revenues were $ 205 and $ 102 million,'"
respectively, TNT and USA Network would have lost approximately
$ 136 million and $ 26 million in revenues, respectively, if they
had been forced to charge the $ 0.12 compulsory license fee.

These figures are calculated by multiplying the number ofeach network's cable subscribers (see table 1) by $ 1.44. Ofcourse, if TNT and USA had been forced to charge lower licensefees, the number of subscribers might initially have increasedslightly, since neither service was carried by every cableoperator. However, over time the revenue reduction could resultin lower program expenditures which, in turn, could be expectedto reduce program quality and the total number of subscribers.
Paul Kagan, Cable TV Procrrammincr, January 22, 1991.
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1975 Ph.D., Economics, Yale University
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Experience

Dr. Silberman has been with MiCRA since its inception in 1991. He is not only a

principal but a founder of the firm.

Previously, he was a Vice President with ICF Consulting Associates, Inc. He specializes

in antitrust economics and regulation. His experience includes:

Providing economic analysis in merger investigations involving, among others,

the following industries: television broadcasting, chemicals, pharmaceuticals,

banking, leisure products, retailing, food processing, containers, soft drink

bottling, medical imaging, tires, transportation, waste management, hospitals,

electric utilities, and building products.

o Providing economic analysis in monopolization, price discrimination, and vertical

restraints cases involving beverages, hospitals, communications, gasoline, tires,

and insurance.

o Evaluating the competitive effects under regulation of an acquisition of a gas
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utility by a competing electric utility.

Analyzing the competitive effects of a joint venture between United Technologies
Corporation and Rolls Royce to produce a new generation commercial jet engine.

Critiquing and preparing damage and market share studies in dealer and agent
termination cases, antitrust cases, and product liability cases.

Testifying before juries on behalf of defendants in Robinson Patman cases brought
by a retailer of men's clothing and an independent gasoline station.

Evaluating the economic impact of repeal of the FCC's Financial Interest and
Syndication Rule.

o Analyzing the economic and financial implications of network television audience
share loss.

Evaluating the consequences of Bell Operating Company Diversification in the
Post-Divestiture Telecommunications Industry,

Evaluating the economic consequences of substituting rate cap for rate of return
regulation of telecommunication carriers.

Analyzing the FCC's proposal to deregulate CATV rates in markets served by
three or more broadcast stations.

In Section 482 tax proceedings, analyzing whether a company's transfer prices
were consistent with arm'-length bargaining.

Analyzing risk sharing between television producers and networks to determine
how investment tax credits for programs should be awarded.

Testifying about the economic characteristics of franchises in a tax court
proceeding.

o Analyzing the rationale for and effects of the Federal Home Loan Bank Board's
rule limiting direct investments by SAL's.

o Analyzing the competitive effects of proposed rules for railroads to reimburse one
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another for the use of boxcars under a car pooling agreement.

Prior to joining ICF, Dr. Silberman worked for eight years at the Department of Justice

where he was a Senior Economist and an Assistant Director in the Economic Policy Office of

the Antitrust Division. As an Assistant Director from April 1981 to September 1982, his

responsibilities included the following:

Supervised staff economists conducting investigations and preparing cases in the

fields of banking, communications, transportation, energy. and foreign commerce.

Participated in drafting and reviewing Antitrust Division filings before the Federal

Communications Commission, Interstate Commerce Commission, Federal Reserve

Board, and Securities and Exchange Commission on topics that included the sale

of satellite transponders, the MTS/WATS rate structure, deregulation of rail rates

for export coal and an end to ceilings on interest rates.

o Acted as lead economist for certain cases and investigations, including U.S. v,

V~reinia National Bankshares.
I
I

As a senior Economist in the Economic Policy Office, Dr. Silberman's accomplishments

included the following:

o Served on the trial staffs in U.S. v. ATILT, U.S. v. American Bar Association,

U.S. v. American Societv of Anesthesioloeists, U.S. v. United Technologies and

U.S. v. Tracinda.

Analyzed the competitive effects of mergers, joint ventures, and business

practices in a wide variety of industries including ocean shipping, rail and airline

transportation, the delivery of health care services, motion picture production and

distribution, and jet engines.

Testified before the Civil Aeronautics Board concerning the continuation of

antitrust immunity for IATA rate making.

Drafted Antitrust Division filings concerning own shipping conferences and the

Railroad Revitalization and Regulatory Reform Act of 1976.

Honors
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Antitrust Division Special Commendation for Outstanding Service, 1982

Outstanding Performance Ratings, 1980-1982

Special Achievement Award, 1978
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l. Introduction

I am president of the market research division of Malarkey-Taylor

Associates, Inc. (MTA), the country's oldest, most experienced consulting firm

specializing in cable television, with over 25 years of continuous consulting and

research service to the cable industry. During the past five years, I have

designed and conducted more than 100 statistically projectable surveys for cable

operators, cable programmers, wireless cable companies and major international

firms and governments contemplating entry into cable TV. Previously, I spent

four years as research director for a Los Angeles market research firm; I

designed and conducted hundreds of motion picture surveys for movie studios

and independent producers. A copy of my resume is attached to this testimony.

The following companies, among others, have used and relied upon

survey data and analysis which I provided while at Malarkey-Taylor:

Continental Cablevision, Comcast Cable Communications, Jones Intercable,

Time-Warner, American Television 8r, Communications, Tele-Communications,

Inc., Hughes Communications, Showtime Networks, Tribune Broadcasting,

United Video, and Times-Mirror Corp. These studies included telephone

surveys and personal interviews among cable consumers and cable operators.

I have been asked by the Joint Sports Claimants (JSC) to provide my

opinions concerning the Bortz 4, Company constant sum survey of cable

operators that has been submitted to the Copyright Royalty Tribunal (CRT) in

the l989 cable royalty distribution proceeding. (Cable Ooerator Valuation of

Distant Sianal Non-Network Proarammine 1989. dated Auaust 1991). I also

have been asked to present my views of the criticisms made of a similar JSC

constant sum survey during the 1983 cable royalty distribution proceeding.

MALARKEY-TAYLOR ASSOCIATES



2. 1989 Bortz Survey

Based on my market research experience and training, I would accept the

1989 Bortz survey results as valid and reliable, within the margins-of-error and

confidence levels stipulated in the survey report. I believe the study provides

accurate estimates of the relative amounts that cable operators would have spent

in 1989 on the different categories of distant signal non-network programming

they carried.
The constant sum method utilized in the Bortz study is appropriate for

the purpose of assessing how cable operators would have allocated programming

budgets among distant signal non-network programming categories. In fact, I

do not believe there would have been any better way of determining how cable

operators would have allocated their programming budgets. Constant sum

surveys are often used in cable industry market research, and they are relied

upon in the cable industry, especially in research situations where respondent

trade-offs must be considered.
The Bortz study was competently designed and implemented. It utilized

generally accepted methods of sampling, questionnaire design and interviewing.

In addition, the survey response rate was outstanding at nearly 80 percent for

the key survey question, thereby ensuring a high degree of confidence in the

projectability of survey data to cable operators-at-large. Consistency of the

1989 survey data with prior constant sum survey data submitted to the CRT

provides further confirmation of the 1989 study's acceptability.

3. Survey Criticisms Raised in 1983 Proceedings

During the 1983 cable royalty distribution proceeding, several parties

presented a number of surveys of cable operators and cable subscribers.

Professor Alan Rubin, a consultant retained by the Motion Picture Association

of America, criticized each of those surveys. The CRT relied upon Professor

Rubin's testimony in part as a basis for discounting the weight to be accorded

to JSC's 1983 constant sum survey. In my opinion, the various criticisms

advanced by Professor Rubin and relied on by the CRT do not provide a valid

basis for discounting the 1989 Bortz constant sum study.

MALARkEY-TAYLOR ASSOCIATES



a. Recall

I agree with Professor Rubin that the reliability of survey data decreases

when there is a long time lag between the survey and the behavior in question.

Professor Rubin correctly pointed out that "[w]e cannot expect to gather

meaningful information from people about how they would have acted two

years ago." (Rubin, p.4) The Tribunal also accepted this criticism. (Fed. Reg.

12795)

However, the 1989 constant sum survey of cable operators was conducted

at the end of 1989 and beginning of 1990. Therefore, the two-year lag in the

1983 cable operator survey does not apply to the 1989 survey. In the 1989 Bortz

survey, some respondents, surveyed in 1989, were asked how they would allocate

their program budgets for 1989. Other respondents, surveyed in early 1990,

were asked how they would have allocated their programming budgets in 1989.

Whereas consumers cannot be expected to recall their behavior in the recent or

distant past, cable operators would be expected to recall what they would have

done as part of their professional responsibilities a few months ago.

Consequently, recall criticism of the 1989 constant sum survey of cable

operators does not have the validity of Professor Rubin's criticism of the 1983

survey.

b. Constant Sum Techniaues

Professor Rubin testified that the constant sum technique was

"inappropriate" because ["[o]perators and subscribers were asked to do something

completely abnormal to their routine cable television behaviors. They were

asked to break out specific categories of programs and to report how valuable

each type of program was to them." (Rubin, p.5) The same issue was raised in

the Tribunal's 1983 Final Determination, where it was stated that Rubin found

the constant sum survey "to be an activity that neither cable operators nor

subscribers do in actuality...." (Fed. Reg. 12795).

It may be abnormal for subscribers and TV viewers to break out

categories of programs and report on their relative value, but it is not an

abnormal task for cable operators. Although cable operators typically "program

whole signals" (Fed. Reg. 12795), they engage in exercises similar to constant

sum allocation when evaluating those signals. Cable operators are frequently

called upon to assess the value of alternative types of programming-sports,

movies, series, documentaries, news, etc.-when deciding to carry a new program

service or drop an existing service. The 1989 Bortz survey asked cable operators

to do what they often do as part of their jobs, namely to allocate percentages
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of a fixed budget to different program categories based on the value of those

categories in attracting and retaining subscribers.

The 1989 constant sum survey improved upon the 1983 survey by a small

but significant change in the wording of the constant sum question. In 1983

cable operators were asked to allocate the value of program categories, while in

1989 cable operators were asked to allocate their 1989 program budget across

program categories. The 1989 research exercise was more realistic than in 1983,

since cable operators are used to thinking in terms of budget allocations.

c. The Interview Process

Professor Rubin questioned whether respondents could reliably recall

values placed on program categories "in the very few minutes provided by a

telephone interview." (Rubin, pp. 5-6) The Tribunal likewise noted Professor

Rubin's testimony that "this type of exercise conducted in a few minutes over

the telephone could not accomplish the goals of the survey." (Fed. Reg. 12795;

see also p. 12809).

I believe such concerns are unwarranted. The survey instrument was

appropriately designed to be easily administered and understood on the

telephone. The questions were clearly worded and the instrument was concise

and narrowly focussed on the key constant sum questions. I believe the

questionnaire would have captured and held respondents'ttention for

sufficient time ta complete the constant sum exercise accurately and reliably.

The respondents were cable system executives. In my opinion, they

should have had no difficulty understanding and answering the questions posed

in the survey. They also should have been familiar with the terminology and

definitions used in the surveys.

Malarkey-Taylor and other cable research firms with which I am

familiar have conducted numerous telephone surveys of cable operators in

recent years, and the results have been relied upon by our clients. These

surveys usually require 15 to 20 minutes to complete on the phone. My

experience has been that cable operators are typically able to understand the

questions and to respond in a thoughtful, meaningful and reliable manner to

questions posed in a brief telephone interview.
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The survey process used by Bortz, as well as the design of survey

instruments, was up to professional standards. An independent, third-party

research firm, the highly respected and experienced Burke Marketing Research,

administered the surveys, thereby minimizing the possibility of interviewer bias

and strengthening confidence in the survey results.

4. Conclusion

Malarkey-Taylor has conducted many different types of cable industry

surveys during the past few years, including studies for seven of the top-ten

cable industry MSos, scores of surveys for smaller cable operators, in-depth

market studies for cable programmers and dozens of surveys for firms

introducing new technologies. I have also reviewed and analyzed numerous

surveys of cable consumers and operators conducted by other research

organizations.
I believe that the 1989 Bortz study was well designed and professionally

implemented, and I believe it can be relied upon to determine how cable

operators would have allocated programming budgets among various program

categories. Professor Rubin's criticisms of the 1983 surveys of cable operators

are, in my opinion, not valid as a basis for discounting the results of the 1989

Bortz constant sum study. The Bortz 1989 study rectified a few deficiencies in

the 1983 study, especially by eliminating the time lag between the surveys and

the behavior which cable operators were being asked to recall and by changing

the allocation exercise to focus on program budgets rather than program value.

These improvements overcame some of Professor Rubin's criticisms, while other

criticisms emanating from the 1983 proceedings were simply not justified.

MALARKEY-TAYLOR ASSQCLATES



SAMUEL H. BOOK, Ph.D.

Dr. Book is president of the research division of Malarkey-Taylor Associates.

He is a professional economist and market researcher, specializing in the design

and implementation of consumer studies and economic analyses of tele-

communications, cable television, and related technologies. Dr. Book has

extensive experience in conducting focus groups, designing and managing

statistically valid consumer surveys, writing in-depth reports on business,

economic, and consumer aspects of cable television, wireless cable, direct

broadcast satellite, home video, and other technologies. He has developed and

used analytical models for cost-benefit studies and economic feasibility studies.

From 1970 to 1979 Dr. Book was a university professor in Toronto, where he

developed and taught courses in economics and management at the MBA and

undergraduate levels. From 1980 to 1984, as research director of The National

Research Group, he produced over 300 market research studies for the movie

industry using a variety of data collection and sampling methods, including

focus groups, telephone surveys, and audience research.

Qualifications and accomplishments include:

0 Ph.D. in Economics, Columbia University, New York, NY.

0 Research Director, National Research Group, Los Angeles, CA.

0 Assistant Professor, Faculty of Administrative Studies, York

University, Toronto, Ontario, Canada.

0 Senior Research Consultant, The Ontario Arts Council.

Speeches and presentations:

0 Spoke on "The Economics of Cable System Overbuilds" at The Florida

Cable Television convention, The Eastern Cable Show and Florida

Public Service Board, and The Western Cable Show.

0 Speech, "Cable Rate Sensitivity" presented at the Great Lakes Cable

Convention.

0 Spoke as panelist at PKA Associates Overbuild Seminar.

0 Spoke on techniques of cable viewership research at a CTAM seminar.

0 Presented studies of cable system overbuilds at:

o City Council meeting in Naples, FL,

o County Commissioners hearing in Reston, VA.
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I. UALIFICATIONS

Since 1978, I have been a Senior Fellow in Economic Studies

at the Brookings Institution. My participation in this proceeding,

however, is as a private consultant to the Joint Sports Claimants,

not as an employee of the Brookings Institution. My views should

not be taken to reflect those of the Brookings Institution, its
staff, or its trustees.

From 1966 through 1974, I was on the faculty of the

Massachusetts Institute of Technology, serving as Assistan
Professor and Associate Professor of Economics. For the next year,
I served on the staff of Commissioner Glen Robinson of the Federal

Communications Commission. From late 1975 through January 1978, I

was with the Council on Wage and Price Stability in the Executive

Office of the President, where I served as Assistant Director,

Deputy Director, and Acting Director.

I have served as a consultant to several government agencies

and participated in a variety of government advisory panels. In

1967-68, I was a consultant to the Justice Department on a variety
of network television and motion picture issues. In 1978-79, I

served as a consultant to the Federal Communications Commission on



' 
the deregulation of signal car" iage rules for cab:Le telev's'on.
I have also served a; a consultant. to 'several cl.ient on matters
relating to copyright and product, licensing issues -- including the
National Cab:Le Television Association, the three major television
broadcast networks, and other cable'nd broadcast industry clients.

My research has focused on a number of regulatory issues
affecting a variety of industries. I have published book's 'and

articles on the steel industry,~ the telephone industry, the

automobile industry„health-sa fety-environment al regula tion,
broadcast regulation, arid cable television x'egulation. In .L971 and

1972 I published articles on the financial-interest/syndication
rules in The Journal of Law and Econom'cs and the Bell Journal of

Economics. In .19'4, I coauthored an article on cable televis .-n

prof itabil:Lty that also was publ.ished in t he .Bell Journal . f

Economics, and I published another article on cable tel,evision
profitabil:Lty in The Journal of Business. In 1974 I also
published an article on th!e economics of ~ network television in
Public Pol imp. In 1978, I pub] ished an article on the economic

effect of television broadcast regulation in. Requlation. 1n 1981,

Stanley Besen and I coaut bored a gaper On cable television
regulation that was pub1 ished in Law a.-;d ont e~moor~ax. Prob 1 ems .

In 1990, I conducted a number o f e.- p i =; ca 1 studies of the cable

television iridustry that were subm'. ~d n .arious FCC proceedings

on behalf of TCI and are being incor-„:.-A !&5 into a chapter:Ln Bruce

Owen and Steven W:Lldman, Video Econc.- -s t.o be published by Harvard

University Press in 1992.



A copy of my curriculum vitae is attached.

rZ INTRODUCTION

I have been retained by the Joint Sports Claimants to express

my views on the criticisms of the 1983 Browne, Bortz & Coddington

(BBC) study raised by Dr. Stanley Besen on behalf of MPAA during
the Tribunal's 1983 proceeding. I have also been asked to
evaluate, in light of those criticisms, the 1989 study by Bortz and

the study of distant-signal viewing presented by the MPAA in the
1983 proceeding.

A. The BBC and Bortz Studies. Zn the 1983 proceeding, the
Joint Sports Claimants submitted a constant sum study by BBC cha

reflected the results of a survey of cable operators. This survey
was designed to elicit directly from cable operators their
comparative valuation of various programming types on the distant
broadcast signals imported for retransmission on their systems in

1983. The BBC study showed that cable operators allocated 36.1

percent of the value of the programming they received on these
signals to live professional and co''egiate sports, 30.2 percent

to movies, 18.6 percent to syndicate'er es, 12.1 percent to news

and public affairs programming, ~;.~ 3 . 1 percent to public-

television programming. Similar res:s were obtained in the 198.-

survey and reported in the Bortz s: ='y.



B. Th.. MPAA V'wi~n Stua~. The results of the BBC survey
contrasted with the results oi a study of cable viewin~ submitted
by the MPAA .in the 1983 proceeding. This study used A.C. Nielsen
data on the size of the audience generated by variou 'rogram types
on distant signals imported by cab;Le systems throughout the
country. V iewing was d f:ined as the number of distant cable
households watchi.ng each program type multiplied by the number of
hours of that programming type. The study tabulated in this manner

the total nuznber of household hours 0f viewing of each program
ca tegory on 1:L7 import ed di s tc~nt S ignal s during each o f four
Nielsen sweep periods. This MPAA Viewing study concl'ud'ed'hat
approximately 80 percent of the hours of distant:-signal viewing by

cable households was represented by the viewing of movies and

syndicated series, 10.75 percent by vi.ewing of sports, and under
10 percent by viewing of all other program types.

C. Cr: .::isms of the BBC Study, Dr,. Stanley Besen testified
in the 198'roceeding that the BBC study did not provide an

adequate framework for estimating the "marketplace value" of the
various program types. Besen critiIci~zed 'the BBC study for two

reasons. First, the cable operator survey responses reflected
allocations of total program values, but he contended'hat 'the

appropriate measure of market value is the margina.L contributic;".
of each program to the value 'of'he cable system's offering.
Second, the BBC cable operators'tudy did not account for marke

4l



supp'y effects, part'cu'arly those related to the fractional'=at'on

of audiences caused by distant-signal importation.

In its 1983 decision, the Tribunal agreed with Besen's

criticism. The Notice of F nal Determination stated at FR 12809:

We agree with Dr. Besen's criticism of

attitudinal surveys that asking cable operators

and/or subscribers to [evaluate] programs does not

take supply into account, so that all we are

measuring is the benefit side of the equation, not

marketplace value. We also agree with Dr. Besen's

belief that the respondents were probably basing

their responses on the total value of these programs

to them, and not the marginal value of the programs

to them on distant broadcast signals."

In the same Final Determination at FR 12811, the Tribunal

recognized that the supply ef fects are more likely to impact the

Joint Sports Claimants than other programming interests:

We note, however, that Dr. Besen's view about the

critical role supply plays in the marketplace

equation probably affects sports more than most

claimant groups. The attitudinal surveys do not ask

operators or subscribers to take into account the

limit on the supply of major league and college



games, so that we belihvd. t hd r~espondents, free f rom

tha t cons idera t 'n, express a des:ire for more sports
progrannning than ava:ilable. The Nielsen data, which

is made up of the actual supply of sports programs„

and the actual viewing behavior, continues to

provide a ballast for what might be a higher
considerat:ion for sports."

igi

Partly because of Besen's criticisms, the Tribunal gave greater
weight in i.ts 1983 Fina.'L Determination to the MPAA viewing study

than to the BBC cable-operator valuation study.

III. SUMMARY OF CONCLUSIOI!TS,

The Bortz survey provides inform'atiorl that an economist would

consider useful in assessing the relative value of: distant-signal
programming categories. It measures the relative "total value" of

each type of progranzning. Tot:al value is related to marginal value

by the price sens:Lti.vi.ty or "elasticity" of cable operator demand

for each program type. If the price sensitivity of cable operators'emand

for distant:-signal programming is the same for al l
programming types„ t:he relative tot:al values wi:Ll be equal to the

relative marginal values of these programming categories. I am

unaware of any evidence suggesting that the pri.ce sensitivity of:

cable operator demand for programming varies across program types.

Therefore, I believe that the Bortz study provides ~ the ~ best.



avai'ble measure of relative marketplace values of the distant
signal program categories.

F'urthermore, and regardless of the relative elasticities of

cable operator demand for programming, the Bortz study's estimates

of total value are a valid measure of marketplace value if the

cable operator is faced with an all-or-nothing choice for each

program type. In other words, if each "Phase I" group of program

suppliers were allowed to bargain collectively with cable

operators, the maximum license fees each could obtain from the

cable industry would be equal to the total value of each program

type (as reflected in the Bortz study).
In contrast, the MPAA viewing study conveys no information

that is relevant to the estimation of either total or marginal

value of program types. It simply looks at audiences and the

quantity of programs broadcast. Such viewing data are not a measure

of marketplace value.

I agree with Besen that the effects of supply on marketplace

value were not measured in the BBC operator survey. However, the

MPAA viewing study also ignores supply effects. Moreover, Besen

presented no evidence that the supply effects are more important

for movies or syndicated programming han for sports. In fact, I

believe that these supply effects are 'ely to be more important

for sports than for movies and synd;=a ed series because the loss

of exclusivity in the initial exhib.=.=n of a sports event cannot

be recaptured in frequent reruns of .".e e:ent. I therefore believe

that any consideration of supply effec s wo .'5 not reduce the value
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of sports vis-a-vis movies and syndicated programs (as ref lee.ed

in the Bortz study) .

Zn sum, I do not believe that there is any proper basis on

which an economist would accord greater weight to the MPAA viewing

study than to the Bortz study as a measure of marketplace value.

The MPAA viewing study is in fact vulnerable to the very criticisms

raised by Besen in the 1983 proceeding. Moreover, the Bortz study

(unlike the MPAA viewing study) does provide useful i& fdrmlatioh

about relat ive values of the various program types„

IV. D:L'R:333iGZON QF' ONCLUSIONS.

The compulsory copyri.ght license for imported distant signals

was imposed by Congress as a, substitute for direct bargaining

between cable systems and individual copyright owners over a very

large number of programs that could be retransmitted by cable

systems. l agree with Besen that the allocation of the royalties
collected f:rom cable systems should reflect the Tribunal's judgment

of how a market would distribute the royalties in the absence of

a compulsory license. Under trade t. ona 1 economic theory, thi s

requires an analysis of: the demanded i"yi cable sytems for, and the

supply by copyright owners of, va" . = s program types to cable

systems.



A. Demand

1. The Conceots of Narainal Value and Total Value. A cable

system obtains its revenues from basic cable subscriber fees,

premium service subscriber fees, pay-per-view fees, and

advertising. Imported distant broadcast signals may be offered on

either a basic tier or an enhanced basic tier of service, but they

are not generally offered as premium (pay) services nor in pay-

per-view format. Moreover, cable systems do not offer their own

advertising spots on imported distant broadcast signals.
The value of an imported distant program to a cable operator,

therefore, must be measured in terms of the additional or

"marginal" subscriber revenues it generates less any costs of

importing that program. In a free market, absent compulsory

licensing, each cable operator would be willing to pay each

program's copyright owner an amount not exceeding this marginal

contribution to net subscriber revenues. The sum of these marginal

values across all imported programs would then equal the tota'mount

that a cable operator would be willing to pay for all
distant signals.

It should be noted that these marginal program values are

related to the total value of all such programs. In his testimony

in the 1983 proceeding, Besen used a numerical example t =

demonstrate that the total value of all "entertainment"

"informational" programs scheduled by a cable operator is no

simply the marginal value of each type multiplied by the number c:



'"I~programs carried because the marginal value of an ho&/r os Any

program type to the cable operahoi dec'.lines as he incr'ea4e~o t" he
number such program that he carries. However,, as Besen noted, the
total vhlue of such programming is equal to t he sum of the marginal
values of all such programming. A simple graphical exposition of
Besen's point will assist in understanding its relevance.

In the attached Figure 1, the downward-sloping line ref:Lects
a hypotheti.ca,l example of the relationship between the marginal
value of weekly "sports" program ho'ur0 t!o a cable operator and. the
number of hours of sports carried by the cable system per week.
This "demand curve ', in the edorloNis't 's parlance, provides a
representation of how much sports the operator wil:L schedul.e at
various market prices for an hour.ot s]port': prograarting. ln Figure II)
1, the demand curve is shown as a s tai.r- stepped .Line because in
this hypothet.ical case I'ssume that'sgox'ts programs cafl only be
bought in one-hour segments. It is downward sloping becau'se I have'nvoked

the usual assumption that'he ~ma~rg'inal value of addi.tional
hours of sports (or any other pr0giarh t!~e)''eclines as moreand'ore

of it is exhibited.
For instance, Figure 1 shows that al a price of $ 300 &ed h'ou'r,

the cable operator will accept c&nly one hour per week. If the
price falls to $ ,200 per hour, he takes two hours of sports per week

and pays the copyright owners $ 400, if it falls to $ 100, hd. t'ak'es

three hours per week and pays $ 30'0 'to'he copyright owners.
The marginal va.lue of the third hour of sports in Figure 1 is

$ 100, and if the price is $ 100 per hour, the cable operator pays ]I)



Figure 1

Cable Operator's Demand
for Sports Programs

2
WeeMy Hours
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$ 300 for three hours of sports per week. However, the total value

of sports to the operator i s equal to $ 300 for the first hour plus
$ 200 for the second hour plus $ 100 for the third hour, or $ 600 in

total for three hours per week. I f a single copyright. owner

controlled all sports available to the cable operator, he could

demand and get $ 600 from the cable operator for the three .hours per

week. Thus, marginal value and total value are quite directly
related. The $ 300 by which total value exceeds the total copyright

payments for three hours at $ 100 per hour is referred to as

"consumers'urplus"'rid is shown in Figure 1 by t'e area under

the demand curve abo~e the $ 100 price. Consumers 'urplus is the

amount that consumers (in this case, the cable operators) would be

willing to pay over and above the marketplace value if they were
Iconfronted with an all-or-nothinO chdic~e for the programs.

Zt is a simple matter to repeat this analysis for the cable

operator's decision across three pzloglramI types -- sports, movies,

and syndicated series -- as in Figure 2. Zn this example, Z aSsume

that programs can be bought in any l ngth desired; hence, the

demand curves are smooth lines.
Zn the hypothetical case shown in Figure 2, sports programs~

are priced:in the market at $ 100 per ?.our; movies at $ 50 per hour;

and syndicated series (reruns) at $ 13 "e=:-.our. The cable operator

chooses three hours of sports, ten .-.='s of movies, and twenty

hours of syndicated series. His t;ot.a.'"r=g"am payments equal,&1000

per month, of which 30 percent ($ i'.) represents the relative
marketplace value of sport., 50 percent $ 500) repre ents the
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relative mark tplace value of movies, and 20 percent ($ 200)

represents the relative marketplace value of syndicated series.
I f each program type is ~ o f~ feared ~ by numerous sellers

independently, the market prices of sports, movies, and syndicated
series in Figure 2 aire equal to $ 100, $ 50, and $ 10;per hour,

respectively. If, however, the,cable,operator is asked how much

he would pay for each on an all or-nothing basis, he would offer
$ 600, $ 1000, and $ 400 for three hours of sports, ten hours of

movies, and twenty hours of syndicated series, respectively. These

amounts are equal to the areas under the respective demand curves

for the three hours of sports, ten hours of movies, and twenty

hours of syndicated series. They may be calculated by st.'imrviing the

marginal value'f each additional hour over all hour of.*each II)
program type.

It is this latter mea.-ure of vaLue -- the total ville as

represented by the area under the dtwmnd curves -- that i'apturedby the Bortz survey.

2. The Relationsh~io Bet weer h Bortz Stud~ and M rket l c..

Value. The estimates of relative total value in the Bor'tz~ survey

are related to the measure of marginal value that Besen sought in

determining marketplace value. The missing link in such

relationshi.p is a measure of the''lasts.city of the various demand

curves -- i..e., the rate at which the quantity demanded increase;"

with a given rate of decli.ne in price. 1f these elasticities are

the same for each program type, the relative total values will
equal to the relative marginal valu'es',. 'ote that, as drawn



Figure 2, the relat.'e total values are equal to the relative
mar=inal values -- 30 percent, 50 percent, and 20 percent for

sports, movies, and syndicated series, respectively. This result
obtains because I have drawn the three demand curves under the

assumption that they are linear and have identical price
elasticities at the equilibrium market prices.

The relationship between the total and marginal values for
each program category can be demonstrated graphically in Figure 2.

The marginal value is given by the price of each program;

marketplace value is equal to the price multiplied by the quantity
of programs carried -- or the rectangular shaded area under the
demand curve. Total value is equal to the sum of this shaded

rectangular area and the cross-hatched area under the demand curve.

Thus, the ratio of total value to marketplace value is equal to the
sum of the two areas divided by the shaded area alone. This ratio
will be the same for all program types if their price elasticities
of demand are identical.

The Bortz estimate of relative total value will be greater
than the marketplace value of a given program type only if cable

operators 'emand for this type of programming is less price
elastic (i.e., less price sensitive) than the demand for other

program types. Therefore, any conclusion that the Joint Sports'hare

should be less than the estimate of relative total value from

the Bort z survey must rest upon the implicit belief that cable

operators 'emand for sports programming is less price sensitive
than the demand for other programming. Put another way, such a



judgment
'Ik

mu 't reflect the vi'ew'.hat the market 's of fering
additional sports programs would drive the price of these programs
down more rapidly than would similar proportional increases in
movies, syndicated series,:informati'on'al programs, or devot~ional

programs.

I am unaware of any evidence that suggests that. cable
operators'emand f'r sports is less price sensitive'han thI ir
demand for other programming. NOr am I aware of any evidence that:

would indirectly support; such a proposition -- for instance, that:

subscribers'illingness to pay for additional sport:s pdograhming

declines much more rapidly than~ their ~ willingness to pay for an

expansion in other programming types,. In light of t:he foregoing,
I believe t:hat the Bortz study kstIimlatks of relat;ive total value
are a good measure of: relative marketplace value of the various
program types.

Furthermore, the same conclusion may be reached even if there
were significant dif'ferences in the elasticity of: demand f'rsport'nd

other programming. Total value is the amount that the cable
operator would pay for a program type if offered an. all-or-nothing
choice. It is therefore relevant to the calculation of a copyright.

royalty in a situati.on in which the'upgliex.s of each program type
bargain collect;ively wi.th cable operators. If each "Phase-I"

program supplier group were allowed to bargain collectively with
cable operators„ the. marginal values of the dif ferent program type
would equal their total values (as measured in the Bortz study).

~I1



3. .he NP~A Viewinc St dv and Market-lace Value. The NPAA

viewing study offers evidence on the audiences attracted by various
types of programs imported by cable operators on distant signals
as well as the amount of time those program types are broadcast.
But the cable operator does not sell audiences in these programs

because his revenues do not derive from advertising sales on

imported distant signals. The marginal value of these programs to

cable operators derives from the additional subscriber revenues

they generate. These additional revenues are not necessarily
related to the audiences they attract . A simple example

demonstrates this lack of correspondence.

Assume that a cable operator were able to attract a 10

percent increase in subscribers by offering a sports channel that
provided nothing but one hour per month of championship boxing

matches that, in turn, were only watched by 25 percent of the cable
system' subscribers during this single hour per month.

Furthermore, assume that this additional 10 percent subscribed to
cable solely because of the boxing channel.

Now, suppose that the operator could also import a distant
network-affiliated broadcast signal that offered only a few hours

a week of old syndicated programs in addition to the network fare
already available on the local stat;".". -arried by the cable system.

The imported network broadcast s=a=i=n . ight actually attract
fairly large audiences averaging, =-~y, 2 percent of the cable

system's subscribers over a monthly ".-cadcasting schedule of about

500 hours. Few if any additional subscribers would likely be



att acted to the cable system by this duplicate network signal, but iIi
its total viewing per month, as mea ured, by the NPAA viewing study,

would be forI~ t mes (2 percent times 500 hours compared to 25

percent times 1 hour) as great as that of the boxing channel

despite the. fact that its value to the cable operator is very close

to zero. On the other hand, the low-audience boxing channel could

have a marg.inal value of as much as 9 percent (10 percent

additional subscribers divided by 110 percent) of the cable

system's total monthly subscriber revenues„ depending on the cost

of attaching new subscribers to the system. The above example was

constructed to demonstrate a pc)int: the marginal value of a program

to a cable operator is not necessarily related to the audience of

the program. A program is valuable because it attracts new

subscribers or raises the rate that the operator may charge

existing subscribers.
Because average program audiences do not refl,ect the marginal

value of programs to cable operatorsi the MPAA viewing study fails

to provide a reliable estimate of marketplace value. This study

falls prey to Besen's own critique.

E! . Su~1~

Dr. Besen's second. criticism ": =.-.e BBC cable operator study

was that it failed to account for he e''.:ects of "supply." Bese.".

points out quite correctly that a =. ght owner would not of fe"

his program to a cable operator un'ess ""..e royalty offsets hi=-



potential loss of income in that cable market from other med'a. In

essence, this means that a cable operator would have to compensate
the copyright owner for an amount at least equal to the reduction
in the value of the program on other media caused by the cable
importation. To the extent that one type of programming 's
impacted more heavily than the others by such importation, he

argues that its royalty share should be adjusted to reflect it.
For at least two reasons, however, Besen's argument provided

no basis for reducing the relative value assigned to sport.s vis-
a-vis movies and syndicated programs as measured in the Bortz
study.

First, Besen felt that the supply impacts were likely to be

of the same importance fax sports, movies, and syndicated series.
Thus, he could find no basis for adjusting the comparative
valuations of these three program types because of such supply
effects.

Second, Besen's conclusion on the equivalent impact of supply
effects on movies or syndicated series and sports does not account
for the ephemeral value of a live sporting event. Most sports
programs do not have a large number of reruns. As a result, any

dilution of audience during the first or second exhibition is
likely to have a more damaging impact than the dilution of audience

of, say, the fourth television exhibition of a motion picture.
Since the film may be exhibited another four or five times o;.

cable, network television, or local television, the effect c
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A REVIEW OF THE REPORT SY THE

COHNATEE ON NATIONWIDE TELEVISION

AUDIENCE HEASUILEHENT

I. fCONALD NILAVSKY

Although the volume and stridency of charges and coimterchargcs

in the pubbc and trade press have dhninishcd recently. there is still

axinsiudcrable dissatisfaction with the national television audience mmi-

surcmcni system produced by the A. C. Nielsen CInnpnny The public

tiff between Nielsen and clients was instigated by drops in ratings

for all television in thc final quarter of lggg. which the three major

commercial networks bclievcd to bc artifactually related to the peo-

ple-meter methodology employed in thc niidicncc measuiement syi-

tern. The ratings have rcbounded hut not hack to where some think

they ought to be.
No one knows whether these bounces in ratings are artifactual or

real, bui there is ample reason to suspcci tbc system is faulty thanks io

thc publication of a remarkable study of nationnl ratings incthodology

conducted by Statisucal Research, Inc. (SKI). sponsored by the Com-

mittee on Nationwide Television Audience Measurement (CONTAM).

'fhis rcport took about X years to prepaic. hipui for the planning

and cxccution of tbc studio% and fnr the writing of the i«port wax

provided not only by members of the three networks who form

C0l4't'AM but also by the Association of National Advertisers (AN A)

and ihc American AssoL;iution of Advertising Agencies (the Four

A'), ihe Coinuiittee on Nationwide Cable Audience Measurement

(CONCAM), and thc American Syndicated Television Association

(ASTA). The A. C. hiiciscn Company cooperated with the study by

supplying information nnd answerin many of the questions pIISed by

SRl However, all infnrmahon that they considered proprietary was

withheld. In addition, some relevant information was noi provided

either because it was not available or because Nielsen did noi choose

to share it. Nevertheless, many methodological details werc provided

that have never before been made public
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The study grew out of the changeover froin one ratings sysiein to a

very different onc. The replaced system combined two methods. One

method used a "passive" household meter attached to every working

tclcvision sct in a household sample to gather set-tuning data for the

household. The other method was a diary sent to a separate sample of

individuals to collect persons-viewing data aad demographics. Thc dani

from thc two separate samples werc then -fused" to report household

viewing data with persons demographic characteristics. The fusion

proces~. still in use today in soiae local markets, weighted the house

hold meter data for each progitun by the average number of viewers

to that program per vice ing household within demographic catcttorie~

as reported in the diary sample. Any differences between the overall

character of thc meter sample and tiie diary samide werc ignored.

Thc current system cf gatherin nationwide ratings data relics on

the "people meter.'n.this method. minple households are provided

"active" meters, meters that record thc same information the previous

"passive" mcicr collected but that also record the viewing of individ-

«ai household members. individuals in th'e people-mete) sample make

a commitment to do things that ordinnry viewers dn not do. When

ihcir TV set ii turned on, a rcd light on a device ihal rests un il goes

on. Each person watching then should press an assigned button on a

remote control or on the umt on top of the TV. When one or morc

have pressed their buttons. a light lashes until an -OK" button is

pressed to indicate tliat the individual buttons arc registering correctly.

Tins light Sashes snd demands response again when channels are

changed and when the set stays tuned io thc same station for 70 min-

utes io verify that n person is still watching. Fach individual is sup-

posed to push th» button whenever he or Ac stop~ watchmg—per-

manently. or even temporarily to answer thc phone, usc the facilities.

or inspect the refrigerator. iiouschold menibcrs are asked to undertake

this caunmitment for 2 years. Thus the design can be described as a

continuous measurement panel.
Evaluating ratiagc methodology is not a cut-and-drical task bc:cause

many important details about thc process arc noi described in print or

in writing. Me CONTAM report is seven volumes nf about 100 pages

each. One is a summary volume. which also treats subjects not covered

in other volumes. notably. the diNiculties in conducting a study of

nonresponse, and the effects participation over tune have on thc qual-

ity of thc data provided by panel participants. A second volume reports

changes in the data before-toeftcr thc changeover from the household

system to thc people-meter system Four volumes are devoted to spe-

cific aspects of the complex system that generates the ratings nurnbcrs.

The system reports cover; (t) ssmple selection. rccruitmcnt. and re-

placement, (2) contacts between Nielsen staff and people in the snm-
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pie, (3) data editing and processing. and 14) an engincenng rcport eval-

uating the hardware. A seventh volume is a report of exit intcrvicws

with people who had served as data providers and werc nn longer m

thc sample. (All seven volunics are available as a»et mfro SRl for

SS0.OO )
This review will summarize the ma)or findings. l'or the mnsi part,

attention will be on the NicL»cn ratings data-gathering and prnce»sing

system, us revealed by the SRl study, rather than on the SR1»tudy

itself. '1'he SRI study is of high qttality, is constructive about ways to

improve people-mctcr niethodolargy . and offers enough suggc»iio»s for

worthwhile nicthodological studies that need to bc done to keep a small

army of methodologists busy for years. lt is about as fine ii detailed

description of this ratings methodology and its special problems a» has

ever existed.

Volume: Eevuts elf Nntionol Tdevlgten AtMJtzncc Baca

CARTA M siwrnwos

Thi» volume provides a detailed report of the changes m ratings data

ttuit occurred in the changeover from thc old to thc new methodolo-

gies. that is, from 1986-$7 io 1987-88. Thc niain changes were a drop

in the perccntagc of homes using television and in household ratings

of the three broadcast networks. There was a gain in household ratings

for cable. Viewiag data for persons indicated increased viewing in the

late-night time period and decree»ed viewing in thc Saturday morniug,

children's titnc period.
The rcport points out that without an mdcpcndent standard. there

i» no way of knowing whether thc data emerging froin the ncw rncthod

are more or less accurate than the data froin the previuus method.

Discv»»in'he

drop in television ratings was ~ ot course. of concern to the whole

industry because any drop in ratings ciiukl lead lo a drop ui advertising

revenues
The CONTAM report concludes that the increase m persons viewing

m late night is most likely due io applying ihe so-called 70-ininutc

editing rulc to persons'ata. Thi» rule is that up to 70 minutes nf

viewing of thc some channel gets credited to the person and that, at

70 mintttes. verification that the viewer is still watching is required. At

that pinot a light Sashes on the nieter and if the person docs not press

thc OK button. the viewing stops bemg recorded. The late-night penod

neyreauced Mah pessulsialon af coppidlJgit censer. ~s eap2rrdeetttrxn pzohQSSed.
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is characterized by people lulling asleep while watching TV. When this

happened under the old system. only the set tuning counted for up io

70 minutes. The new system not only credits the set tuning. which the

old system also did, but additionally credits viewing to thc person or

persons who logged in before falling asleep. The increase in persons

viewing in late night tends tn undkreiinc th» credibility nf the system

because it indicates that the new system can register more virwiiig

than is actually done. lt also points io thc key role played by ihk rating

system's editing rules.
The remainder of this viilume is addressed to probing thc available

data t'urther to scc if the observed ratintts chaiige between ihe old and

new systems can be cxplaincd through such mechanisms as sampling

error; changes in weighting thc sample to universe estimates of demo-

graphic or video characteristic»; the increase in VCR penetration that

occurred over thc period; end changes in the makeup of the hheliicn

mnplc itself. The analyses reporled are fragmentary anil often based

on assumptions about extreme case conditions. This is necessary bc-

causc data are not readily availablc that would allow empirical analysis

rather than deduction from assumed parameters. Iiur example. per-

sons'ata classiged by such household characteristici as VCR owner-

ship werc not available to the CONTAM rcwarchers.
The report concluded that factors such as sampling error. universe

estimates. differences bctwccn sample and univc~ estimates.

changes m cable penetratioa, delnitinnal khaiiges. iiiMI VCR use could

account for some. but not «il. of the dkup in the observed households

using television [HUT). ratings. and share However. tht rest was left

unexplained. Having exhausted the explanatory powci of existing

diaia, the investigation turned tn a close examination of the system

itself—sampling procedures. contacts with the sample families. cxhting

and processing. and the hardware that txtllccts thc basic data.

Volume. Sampling astd Field ltttplemenLthen

I. INDIGOS

The sampling plan uses standard area probability sampling procedures

down to the household recruiting stage, at which point ii departs. The

procedure i» to attempt to recruit the randomly selected household

unas. called "Basic units." If Basic units cannot be recruned, attcinpts

are maCk to recruit agncent households matched on cable status and

presence of children iu Alternates. Another departure from random-

ncss is that ncw housing units nrc added to the sampling frame in such

u way as to balance thc instagcd saiuptk iO universe CStimatc» tO try

Rnysewltstond kith yes t~a ntf ooppahght aamm. XhtstIter snInedueincm yeihMtetL
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to compensate t'or high refusal or turnover rates m cerium geographic

areas.
In practice, the 6eld stuf that docs thc recruiting is given consider-

able Sexibility and more cffort goes into recruiting Basic households

than Alternates, which results in ratings diffcrcnccs hctwccn the two.

it » reported that Altcrnatc households register morc television view-

ing than Basic. (Possibly because easier recruits are more interested

in television viewing?) Differences in their relative patterns of program

viewing arc not rcportcd.
ideally, tbc rccruitcd sample must be representative ol the popula-

tion's ownership of television sets of all types, cubic subscription,

and other relevant television cquipmcnt such as VCRs and satellite

reception. The morc complex the household's equipment, the harder

it is to recruit the household, the more difficult and time consuming it

is to install metering cquipmcnt. and thc niorc likely somcttung will go

wrong with this cquipmcnt, either the meters or the nionitored sets.

However representative of such factors the originally recruited sample

is, such representativencss must also be maintained over time because

the sample is maintained as a panel. Thus, changes in u household's

equipinent inventory nnd sample turnover become important factors,

in determining the probabihstic nature of the sample over time.

The survey industry in general has been expcriciicing droppmg re-

sponse rates and so has the Nielsen Company. In July l987 thc installa-

tion rate dropped tn about SS percent %'hen people meters werc intro-

duced, there was a clear step drop in thc trend linc to SO percent, aAcr

which the trend hne continued to drop untd June IQN, where the line

stops at about 47 percent. Thc usable data response rate is lower than

that, since those households installed in the sample hove io go through

editing checks before their data are considered usable, and soinc

households and persons fail to pass the checks The report estimates

the response rate for usable data from the initial installation to be about

3S percent, which is low enough to cail into question the initial sam-

ple's rcprcscntativeness.

SAMPLE. TV IINOV KR

1iousehokls are always being added io maintain a sainplc size of 4,000

in the face of planned and unplanned iicactivauon of households froni

the sump'. It is thus a dynamic panel. Scheduled deactivation occurs

after a household has served fur 2 years 'liischcdulcd turnover oc-

curs whcri a sample household moves, drops nut, or is iorced out.

There arc those who believe lhai 2 years is ioo long nn the prcscni system because

nr "pane i fiui3ne" (see below'.
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Total turnover. that is, scheduled and unscheduled deactivatin»s, is

high In one analysis, turnover was estimated at 62 percent m «year

with on&:-third leaving on schedule and two-thirds lcavii&g on an

unscheduled basis. Most of thc unscheduled losses are duc to the

household moving to a new residence. «nd about onc-third to drop-

out.
When households leave thc sample they are rcpl«cc&t S&nce the

housing unit is thc sa&nphng unit. thc replacement rules are as followc

if «Basic household moves. recruit thc new occupants. If the new

occupants refuse, reer&ut an Alter&&«tc If the housch»ld remains va-

cant, recruit no onc. If a Basic household lc«ve~ the sample but does

not inovc. recruit nn Alternate. If an Alternate household moves. try

~~&n to recruit thc Basic household. If this fails. &ecru&t a» Alternate

with thc same cable and child status as the original Basic hou&&ahold.

The above procedures of necessity imply a time Iag. hut once the

diNerence between Basics and Alter»ates and the i ample balancing by

cable and child stems arc accepted. the p&ucedurc& for replacement

arc st»nd~ fo& good panel sa&nplc&.

Bisenggiost

Statistical Research. Inc.. describes thc &«mphng pr»ccdurcs as "pro-

fessional." a judgment with which I generally agree. Nevertheless. as

&IRI also points out. implementation could be unproved There are

several place where expediency and ce»ts nrc the driving force re-

sponsible for undermini»g the probabilistic nature of thc sample. I&i

this regard one would list ti&e lesser cohorts made to enlist Alternates.

tbc flexibilit given the fleld staff that has an as yct unknown i&np«ct

on the sample, and. of course. thc cate of noncooper«&ion and the

unscheduled turnover r«te, which are b»th very high

With a low mitial response translating to 3't percent nf pcrso»i pro

viding usable data and such high tur»»vcr rates, thcrc is considerable

reason to question sample projectability both initi«lly and as thr s«m-

ple ages. W&thout evidc&icc of the comparability vf replacements to

the originally intended sample. there is reason to be skeptic«l of ti&e

«dequncy of such ratings to characterize U.S. viewing. A b«iic ques-

tion ts whether the response rate can bc improved enough I» provide

confidcncc m projections to the umverse.

Thc steep drop in response r«te at thc introduction of the I&c»plc-

meter methodology is most probably traccablc to the added burden th»

methodology places o» household members compared to the previous

syNcm. It is not discussed. but onc wonders how &nuch more effort

and &esources have gone into &ucruttmcnt pmcedurcs «nd tnspoadcnt

Reproduced alth yessaloaloa af aoypdght ewaer. Pa&her seyse8aoth&a pr»hs&Its&d.
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incentives in thc ncw methodology chan wus chi- i.-~su bclore anat how

these levels were determined. Clearly. given the natur«of the task. a

greater expenditure of effor should be required. Suc thcrc is no evi-

dence presented in the CONTAhi report that the effect of eIFnrt and

incentives on response rute ir known. There is Ihcreforc no reason

provided in those pages to make one belicv« lhuc response iates can

bc improved.
Maintaintng the ptojectability of a sample over time is always a

problem «nd chc; more turnover, the greater the problem. On«-third of

nonscheduled turnover is due simply to dropping out What arc the

viewing characteristics uf those who do not want co cooperate anycnorc

compared to their replacementsv If they are difFerent, can anything

bc done to compensate". No data are provided on these qucCions be-

cause a sound study of nonrespons«und sample turnover hu~ noc been

done

Vottpnec HotstNhohl Contacts

r')ODIN Gs

As tur as hou»chold members arc coni.ernie. thc people meter conststs

of a device that is pluccd nn top of thc 1 V»ct and nne remote «ontrul

(or each TV set. The unit on the top of thc TV rontains numbered

buttons aad red and green lights corresponding to those buttons. while

the remote only has numbered buttons. Each household member hus

a munhcr assigned «orrcsponding co thc numbered button. Training

consists of instructions about when each hoiischold inemher is sup-

posed to push buctons.
Degnuinn rijrke msk. There is consid«ruble mconsist'enny and umbs

guity in the definition of the cask provided to household member» at

dif«rent pnml» durmg the recruitment and training process. ln the

recruitment stage, there is a sc:ript Ihat can be used by thc field repre-

sentative in thi: personal recruicincnc visit that de»cribs» Ilie task as

pushing the button every time "you enter the mum to view televi»ion.

When vou leave the roocn we ask that you lng yiiur~lf out." In other

materials instructions refer to "watching" generally.

I he instructional booklet left m the home introduces another ambi-

guity—this one about who should press the but ton. It scresse» ch«need

for everyone who wutche» TV to press the button assigned tn them

but also states that other members of the family who neglect the task

should have their buttons pres»cd lor them whencvei they start or

slop watching. This is an aueuipt to give each household meinber chc

rc»ponsibilicy of providing viewing data for othci inembers.
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Although they arc given thc responsibdily. an operational definition

ol "watching" is not provided io anyone in the household. Questions

that deal with what to dn when viewing is mtermittent or transitory.
or done as a secondary or cvcn tertiary lask. are not addr»sscd. Thus.

by del'auli, "watching" is left for each individual io define and to apply
nut oiily to themselves but possibly also io neglectful incmbers of the

household.
As described abov». thc task involves niorc than simply pushing

buttons at the onset and ci'.ssation of viewing. Household members

must learn about thc prompting iole of the red and green lights associ

atcd with each household membei's number and of ihe OK button.

which must be pressed to verify that thc registered audi»nce is correct.

The ()K button must be pressed on four different occasions. after

checking in, after any channel change (think of what remuie control

tuning does to this task), after any one person checks oui. leaving

others watching, and after the same channel has been tuned for 70

minutes.
Finally there are instructions that deal with how thc people-meter

remote works and how to register visitors. Fach 'I V watching visiioi

must be assigned a separate number and must register viewing just hke

any nicmbcr of the family except that visitors also must enter age and

»ex using buttons provided. Each visitor to the home, including any

cable coinpany workers. represents a potential brciii;h m system sccu.

rity. The device that rests atop the TY sct. with iis red and green

fiashing lights, would atlract attention on its own. Hut since vi»itors

must log in and nui when the TV set is on during a visit, they are in

fact actively informed thai they are visiting a Nielsen household
Childrrn. All children 2 years ol'gc and nldrr arc supposed lo bc

dhla provider», ared spei;ial materials —which include an instructional

vid»utapc, a coloring book. and ammal stickers to tud button identifi-

cation—are provided tn make thc task ea»icr or less onerous for chil.

dren. parents and older siblings are asked to moiutor their children'

performance and to lake special responsibdity lo see thai children s

buttons are pressed when required.

AMDUNT Oi CONT@('.rs

All contacts between Nicben stalf and household members have the

potential of inAuencing viewing nieasuremcnts in both intended and
unintended ways. This system requires miiny contacts between Niel-

sen office and field staA during rccruitrncnt. installation. and training
and throughout the sample household's tenure in the sample Many

contacts revolve arouttd the compensation system consisting of money
and gifts designed to motivate household peifoiinancc. The rcport esti-

ttepzoctucaS crit', yensi~st af copyrllght acnan». Furthes svipemiacttoa pirohlbitedL
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mates that lhcrc arc over three contacts per month (oi each household

excluding recruitment, instalation. and cnncellatian Such s large vol-

ume heightens cancerns about the ptu'sibility af ingucncc

oIsc'Ussiole

Thc lask required of household mcmbcrs is made burdensome by thc

red and green light system. thc OK button, and the requirement to

push buttons whenever a channel ir changed. It is not clear from the

CONTAM report how this perlicular system was dcvclopcd aud settled

upon. Cimsidering its intrusivcncss„uud until it becomes possible ta

detect people's viewing without their own active participatian in the

pracess. there is reason to rethink ihc present system. Perhaps re-

search cun help develop a simplified task structure that might Iced to

greater compliance with little loss af data accuracy.

Chi)dren paSe particular prOblema fOr the Syatem and raiSe Social

issues as well. There arc commercial intcxests nnd social needs end

sometimes they arc aot thc same. Given the task load. it strains credu-

lity ta believe that the people-meter system is praducing nccurute chil-

dren s data. And indeed data from other sorts of studies conducted by

CONTAM, for cxamplc from so~lied telephone coincidental studies,

indicate problems with children's data.

ln spite of calling attention to the need to do more methodological

research in general and more particularly on using the opportunity to

inliuence programming as s recruitmcnt cnticcmcnl, ihc CONTAN

report is fairly critical al'ile practice. It assumes that the nei e(feel

on thc data will bc negative. moving thc ratings data more toward a

preference measure and away from a strictly hehaviorsj viewmg rnea-

suie. Even though Lhc rcport suggested testing alternate appeals, and

noted the passible beneficial eÃcct on response rate of asking people to

vote for their favorites. it was critical enough for Nielsen tu announce a

cessation of lhc practice almost immediately after thc CONTAM re-

port was pubhshed. Here is un example af SRl making u judgment

without dutu in a manner very simikir ta the way Nielsen made their

muny judgments in thc process a( developing the system. and passibly

with similar negative consequcitccs for the overall effort. Thc qucs-

tmns are: How tnuch does the measure becossc a preference measure?

Huw much uf an impmvcment in rcspansc rates results from o(faring

prospective respandents thc chance ta ingucncu programming? And,

arc there appottunitics to usc the same kind of appeal in recruiting

~bile also using language that makes it clear that a vtcwmg hehnviar

measiire rather than a prcfercnce nieasurc is required? All these ques-

tions ate researchahle.

Eh-I—- need cvLOa pnsualsatcm af c av ~t ocnier. Khssthns sepsoihae8cm psotalbltnd.
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Volutlc. Kdihnft; Etrcd Preccsshtg

'I bc new viewing data are collected in a central mtcrnprocessing unit

in the household, and these data arc rctricvcd by an automated phone

call from the household's microprocessor umt to the central computer.

Once they reside m tbc central computer. the data arc chcckcd for

consistency and accuracy. Nielsen has a complex set of riilcv thnt

govern daiii editing and processing. They dctcrmine which data are

complete and accurate enough to tabulate as is and how to "process"

incomplctc and imperfect data so that they can bc included in tabula-

tions without distorting results. If these editing rules are drawr very

tightly. only households and persons providing pcrlect data are al-

lowed through, and the in-tab rate, that is. tbe percent of the whole

installed sample whose data urc tabulated on a given day, is low. Ii

the rules are loosened, the consequence is high in-iah rali s 2

It should bc clear from the above discussion that any changes in the

editing rules over lime will have a direct impact on the data If these

changes are associiitcd with letting through or restricting particular

kiiids of households. there will bc an impact on thc viewing measures.

Editing checks are done ai the household level first and then on thc

persons Icvcl. Thus in-tab rates for persons are always lower than for

households The CONTAM report demoristrates that in-iab rates vary

considerab)y both by the number of adults and children ui the house

hold and by ihe complexity of thc household's equipmcnt. For i:xam.

pie, the household type with thc highest in-tab rates (94 percent lor

the household. 92 percent for persons) had no children and have only

adults 55 or over with two television sets or fcwcr; the households

with thc poorest rates (93 percent for the household. 79 percent for

persons) had chtldren und three or more television sets. This means

that ihc heavier viewing househokis contnbutc less ttan they ought to
the daily ratings number. It also shows that thc ratui s systeli has

more difficulty in measuring viewing as household makeup and equip.

inent increase in complexity.
Thc rcport provides data showing that in-tab rates improved over

time. However, the improvements werc not attrihuted to greater effort

or cfftciency on Nielsen s part hut to liberalization of editing rules.

VOLUhiE. i iaotNEPtilkn REVIEW

Onc of the volumes is an evaluation of'he metering equipment con-

ducted by an engineering firm to which this task was subcontracted.

2 Nielsen ai held io perfoenuLncc atandenta by contract io data inh~nbeea and theve

perfoenaance ainndsrdc specify s ndnioiinn level of dais m-tab Henre iaeee ia alvesys s
ienainn betvvoen the quality oe accuracy oi'ais snd the level nf the in.isb rute

sseyreaiuaed wreath ye~on ef ooiiiina.tht ooyster. Fisirthoir ee)peu@uctiotL prohibited
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Their conclusion was that the metering equipmcnt was iiccurate anil

mei high standards of rehability. However. since no equipment is l00

percent reliable, the more household cquipmcnt momtored. the more

unreliability in thc total set of monitoring attachments. Once again.

the result is understatement of viewing in multiequipment households.

which is where viewing levels arv highcsi

VOLUME: EXLT 1ivTERVtEWS

This volume is based on interviews with 197 people living in t'Zl hou~

holds who had participated bui no longer participate in the hiielsen

people-meter sample. ln general. the exit interviews tend lo support

concerns that thc viewing data produced by the people-nietcr system

arc undcrreportcd, inaccurate, and biased toward socially dcsirablc

programs, and that children's viewing data are m worse shape than

adult data These are suggestive, not conclusive, pieces of evidence.

I&tlctcnclcs in the design of this exit interview study do not allow

stronger statcincnts.

Volttsste: Fitael Seller(

Much of thi» vnluinc is devoted to sutmnarizing the hndings. implies

tions„and recontmendutions reported in the other volumes, Two sub-

jects are treated for thc ftrst time in it and are worthy of reporting.

s rv u Y os NotN aKspoNsE

Because nonresponse in the people-meter sainple is high, there is

wnple reason to determine what causes it so that strategies may be

developed to improve response. However. the CONTAM report points

nut that thus far, none of the possible ways of conducting a study of

nonresponsc has been completed.
The discussion of nonresponsc clearly indicates that good studies of

nonresponse are extremely difficult to do Statisncal Research. Inc .

argues rightly that, therefore. more than one of these studies ought io

bc done. Doing so would increase the chances of gleaning same useful

knowledge.

ANALYSit OF AOE Eft"KCYS

The current practice of keeping a famdy in the sample for 2 years is

ntore a function ol the economic costs of recruiting. installing, and

training tluin of good methodological pructicc. ln fact, the original plan

tttcproduced uitlti persn~oa ar" co~t career. ptsrther reproduction prob&i%ed.
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coiled fnr keeping people in the sample fnr 5 yciir», This wii» cut bai:k

to 2 because of worries by network researchers that s process nf

fatigue may lead to less and less button pushing the longer a hou»chold

is part of the system. As was scen in the exit interviews. !herc was

snm«»uggcsiivc evidence that compliance to the taik diminished as

time in service progressed.
To test this more rigorously. SRI conducted a special study!o dctcr.

mine what happens to households iind persons'sage levels as tenure

in the sample increase». A separate database was used. the NPM Infor-

mation System, whii:h was designed and muinaaincd by SRI nn bcha/f

of thc television networks.
I'he analysi» converted hours of viewing to index numbers, which

rcvcialed that there is a smail decline in reported viewing from the

initial in thc final point at the household Icvcl, and ii similai small

decline in persons'iewiiig. The overall slight pattern nf decline in

persons'iewing hides much larger declines tn vtsitors viewing and

in children's viewing and the very economically important IS-34-

year~id wonacn (IO percent) and IS--34-yeiar~id men (2 percent) On

the other hand. mcn and women aged SQ and over. who are audiences

not especially sought by most advertisers, actually ini:reuse theii re-

ported viewing over time.
Statistical Research. )nc., reports percents«s of declines. bui smce

these are in index nuinbers not hours. it is not possible to tel) exactly

how much viewing declines in units of time

Conelttsiotas,

Prcci»ion mcasuieuacnt of television viewmg among masses of people
always ha» been difficult to do. Different systems werc used over thc

years as flaws werc tound in each and new systems weri dcv«loped

to correct them. But in their time each system heht sway by consensual
iigreem«ni iimong the diffcrcnt parties involved in the buying «nd sell-

ing of television comm«rcials aind progranis and was changed only

when it no longer could maintnitt iis credibility among the key players.

Thc prcscnt system of mcasureincnt is now m a iiine of eroding confi-

dence among the users.
But this historical time is different from all the past times Conditions

ate such now that it may not hc as easy as before to develop an

alternate systcna that serves all master». The proliferatiun of television

signah and the consequent splintering of the audience require larger

sanaph» of diita providers than ever before, and looking ahead to direct

broadcast satellite systeins, w«can anticipate the need for even lart~r

5Le~u~d erich peraaatn~oaa gg coFI~t emaer. paarRRmr reyaedaac!tfoaa y.zaahfbtted.
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samples in thc future. This is because sccmll audience»eginenis are

increasingly important to some of thc ad-supported program network»,

and the smaller the audience segments for wtuch stable measuremcnt»

arc requited, thc larger thc sample sizes needed. But program net-

works with small audiences are not a» apt to pay for large samples as

are Iatoc audience networks. Technological changes that have lcd to

portability of equipment, rcmotc controls. and VCR» have both in-

creased people's ability to view nnd lcd to mcreasingly idiosyncratic

viewing "styles" from onc individual Lo another. Each individual can

custcntnza viewing by different ways of llitting about the channels,

going back cind forth between tape nnd TV. or broadcast and cable

All thi» increasing complexity of choice makes it harder aad harder

for Lhc imiividunl to keep track of and wrord what was viewed.

There nrc ns yci no high-tech solutions to uuchence measurement

in this low conunitment. niultisignsl. mimplex equipment. fragmented

viewing tec of television. Unobuusivc systems that can accurately

relate spccilc viewers lo their vicwiug without the active participa-

tion of the viewer» do not yet exist. These have been and are being

dcvc:loped. hut so far are nol foolproof. And one should not fall into

the trap of thinking tinct tliis could bc tlic soluhon even if such systems

were shown to work technically. There cx no guarantee that anything

approaching a random sump% of people would let such systems into

their homes. Rather, it is more likely that the sort of people who would

invite in an electronic system that can detect who is in thc room with

the TV set should be very atypical in some ways that might be related

to particular viewing patterns. Thus any systcin that really works might

suffer froin nonprojcaCibility tn nll viewer» li i» neon»»ary to keep

these factors in miad ns context ih cvnlualing the Nielsen pc.oplc-meter

»ystccn as it is revealed in the CONTAM report.

It is clear that tliu Nielsen people-meter system has severe faults.

Many of these problems have been acldressed by Nielsen and changes

reportedly have been umde. But there has been no publicly circulaled

report describing the changes or the rationale behind them or thr. evi-

dence that suggests that the changes are in fact iniprovcmeni» Such

a rcport night go a iong way toward increasing confidence that the

system is indeed providmg better data.

Without such a report. the CONTAM study supplies a valuable rcc

ord of n complex system of audience mcasurcmcnt, a rccoid that casts

considerable doubt on the systetn's ability to rellect data that is pro-

jcctablc lo notional television viewing behavior.

Thc description of the people-meter system in thc CONTAM rcport

raises a number ufmethodologlcttl questions that are worth discussing.

I. Can the biases idcntilicd in this CONTAM ceport bc Lwcnpensated

for by weighting?

R-y— suxsd Mth passu~tat af oolipidfplat oaten. trusrthov zepzodtteeton IisohQdsed.
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2. Do thc arguments in faver ol'eeping a pltel design outweigh
those against?

3. Can one judge whether there is in reality more viewing or less

viewing than is being recorded'? Given thc cninpfexity nf the system

describcif, there probably is no way to make a precise estimate overall.

There are ninny compensating sources of error in thc sampling, main-

tenance. editing, and processing system, and the amount from each

source is not known. lf forced to judge. probably late-night viewing is

ovcresthnaicd, children's viewing is underestimated. and households
with many people and with complex video equipmcnt are also underes-

timated. How it all nets out is anybody's guess
4. Does the rcport provide insight into whether thc acioss-thc-boatman

drep in ratings that occurred hst year was real or an artifact of the

ratings methodology'? There is no smokmg gun iii this CONTAM report

thai points to any particular feature nf the ratings system as responsi-

ble. However, the report surely describes a system thai consists of

any number nf features that could lend to nrtifactual changes in re-

ported viewing lcvcls.
Thc key question the CANTAM rcport raises but does not answer

is, if all the corrections te the system that arc possible were done.
would that system provide valid data of viewing levels for all the dtNer-

eni tclcvisinii signals and be representative ot thc U.S. population
including children'i

ln the past wc have lived with ratings systems designed to serve thc
interests of the buyers and scllcrs of mlvertising time. But there was

widespread, if not universal, confidence that these systems also mea-

sured what people actually were watching Broadcast television uses

public airwaves and. despite the inroads in vicwmg made hy other
television delivery forms, broadcast tclcvision is still the largest part
of thc industry. lt is important that the mdustry provide a ratmgs
systi.m that can help assess whether the public mtcrest. convenience,
and necessity" is being served by thc tcldvisioii iiidustrv. Thc
CONTAM rcport indicates to me that we probably do not have such
a ratings system. EVhnt reqmrcs more debate is whether an adequate
system is possible in this increasingly complex television world. l look

forward to the A. C. Nielsen Cnnipany taking n leadership position in

that debate.

nepredaeea MM peirrrs~~ Ct ceppd~t earner. Pisrther risprotkttcflea ptohSMSsd.
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Nonresponse refers to the possibility that information sought in a
survey, in full or in part, is not. collected from some of the
units that were predesignated for the sample. This may result
from failure to contact, the predesignated unit,, or the unit,'s
refusal to cooperate, or the cooperator~s submission of unusable
dat,a.

Nonresponse leads to bias based on (I) the extent to which nonre-
spondents exist. and (2) the extent to which they differ from re-
spondents with respect. to the characteristics of interest in the
survey, in this case, television behavior. It was reported earli-
er that the recruitment/installation rate in the national ratings
measurement may be estimated to be slightly over 40 percent,, and
that, when the tabulation rate is factored in, the response rate
is about 35 percent.. The remaining 65 percent are not providing
information on an average day. A response rate in that range is
troubling.
It is important to point out that declining response rates have
become a general problem in survey research; the problem is not,
confined to the national television ratings system. Moreover, the
decline in response rate with the introduction of the people meter
was to be expected; when you increase the burden on survey respon-
dents, cooperation is less easily achieved. That does not, mean
that, the problem should not be addressed to every extent possi-
ble.
In fact, these additional downward pressures on the response rate
suggest the wisdom of a careful review of the procedures that are
currently in place and creative thought about, how they might be
enhanced to meet the new challenges.

Conceptually, a researcher should never give up in the effort to
obtain information from a predesignated sample. In the extreme,
one could enlist, the aid of influential intermediaries or resort
to other extraordinary measures to convert refusals. At, the other
extreme of attempt structure, one could accept, a "no answer" or a
"not interested" and move on to the next household on the list.
Usually, practice is somewhere between these extremes.

A question is whether or not Nielsen is extending enough effort to
recruit a rigidly defined predesignated sample. For example,
should the field representative initially be given the address of
only the predesignated housing unit? When Alternates are to be
given, should they be doled out, sparingly? Both actions might, be
taken in order to exert, pressure to try harder to recruit the
predesignated unit, or if that fails, the first. or second
Alternate.

-73-



3. Substitution: Basics and Alternates

The Nielsen sample design provides for substitution, that, is,
rep] acement of the predesignated sample (Basic) household with

another household (Alternate) selected from the same sampling

point. Effort is made to match the Alternate to the Basic with

respect to presence of a child under 18 and cable/noncable status.

Substitution is one of sev'eral procedures that. may be adopted to
compensate for nonresponse. It has been the subject of debate for
decades. Nielsen's major argument f'r employing substitution in

the sample is "that the substitute (Alternate) household is re-
cruited from the same area, perhaps in the same building or an

adjacent building, to take advantage of the homogeneity of house-

holds located in the area. This homogeneity can increase the
probability» that, the predesignated and substitute households have

the "same over-the-air television reception capability, access to
the same cable system" and cable services, if any, »and demograph-

ic characteristics, especially income, race, ethnic origin and

renter/owner status." However, matching in this way does not
necessarily insure that you are matching on television usage by

household members, which is, in the final analysis, of paramount

importance.

The renowned statistician, W. Edwards Deming, has stated that
»substitution'oes not. solve the problem of nonresponse.»* The

major argument, advanced by Professor Deming and other statisti-
cians in opposition to substitution is that it is likely to in-
clude "more of the same" in a survey. That is, the procedure is
likely to recruit only a larger sample of those in the population
who are inclined to participate in the study. It leaves untouched

those who are disinclined to participate, the nonrespondents. In

practice, there is a danger associated with substitution proce-
dures: they make it easier for survey personnel to give up on a

predesignated sample, and go on to substitutes. So substitution
may worsen the bias of nonresponse.

This classic argument. against substitution seems particularly
relevant, to the differential effort expended in recruitment of

Basics and Alternates. In the standard recruitment process,
Basics, the predesignated sample units, are the subjects of a

five-step recruitment effort, followed by a minimum of two addi-

tional procedures if they initially refuse. Alternates, on the
other hand, in the standard recruitment process, receive a tele-
phoned or personal request for participation; if they refuse, the
telephone interviewer or field representative moves on to the next.

* Deming, W. Edwards. Samole Desian in Business Research,

John Wiley & Sons, Inc., New York, 1960, p. 67.
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specified Alternate. This represents a remarkably different
attempt structure for a group that now constitutes over three-
fifths of the daily reporting sample.

One result is that while about two-fifths of predesignated house-
holds are recruited, about one-fourth of the first. eligible Alter-
nates are recruited, and a similar proportion of each successive
group of eligible Alternates. It should be noted, however, that a
somewhat lower recruitment rate is to be expected for Alternates
than Basics. This is so because, in areas where recruitment is
difficult, it will be difficult for both Alternates and Basics.

Zt was pointed out in the report on Household Contacts that Alter-
nate households have the potential to remain in the sample as long
as Basics, and their viewing behavior has the same impact on audi-
ence data. However, their experience with recruitment differs
substantially from the experience of Basic households, a circum-
stance that may or may not be related to their continued coopera-
tion and performance accuracy.

Moreover, despite the fact that they match the Basic household on
cable and child status, their willingness to participate after one
or two contacts suggests that they could differ from refusing
Basic and Alternate households in other characteristics or atti-
tudes, in particular, their viewing behavior.

Data that were presented on the effect of substitution on the
composition of the sample suggest that Alternates are similar to
Basics. Does this indicate that they are "more of the same"?
Their presence, however, brings the composition of the installed
and tabulated samples slightly closer to universe estimates. Does
this mean that they are helping to compensate for nonresponse?

Data on HUT levels for prime time and total day indicate that the
presence of Alternates tends to increase HUT slightly over what it
would be with Basics alone. Does this mean that Alternates are
compensating for nonresponse, or does it mean that, the truncated
process that is applied to Alternates yields more people who are
heavy television viewers?

There is no practical way currently to answer these questions.
Neither is there information relating to the effect of Alternates
on program ratings. As compared to Basics, Alternate households
tend less often to be large households, to include children, to
have a young lady of house. Such households are likely to exhibit
different patterns of television usage than their counterparts;
these differences would be reflected in program ratings.

In considering the data in this report on the effect of substitu-
tion, it is important to maintain perspective on their limita-
tions. They relate only to sample composition and HUT; they do
not address other aspects of television behavior, such as programs
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CONTAM Continues Criticism of Nielsen

Studies show a pattern that's "becoming painfully familiar"

Appropriately enough for October, Nielsen Media Research and the Committee
on Nationwide Audience Measurement are haunted by lingering doubts over national
TV ratings and methods used to validate numbers. CONTAM is critical about what
it considers serious flaws in NTZ's people-meter methodology. And Nielsen
appears skeptical about the telephone coincidental technique used by CONTAM to
verify Nielsen's ratings.

These issues surfaced at a recent meeting at which CONTAM presented results
of its Coincidental Study conducted by Statistical Research Znc. on the Spring
1991 primetime. The study was designed to establish a benchmark against which to
compare actual people-meter data provided by Nielsen.

CONTAM's Coincidental Study was conducted in cooperation with Nielsen. SRZ

conducted the study between March 18 and April 14 of this year, during primetime
over 28 evenings between 8 and 10 p.m. on a Monday-through-Sunday basis.

The study findings followed a pattern that didn't surprise media
researchers--data indicated that viewing was understated in the younger demos

and over-represented by older viewers. However, Nick Schiavone, CONTAM chairman
and vice president of media and marketing research for NBC, certainly doesn'
applaud Nielsen's consistency. "We'e seeing a pattern that's becoming painfully
familiar, and things are not getting better, " he says.

Compared with the information on primetime viewing collected by SRZ,

Nielsen's people-meter data for that same period appears to be off 9 percent
overall in UPVH estimates. This number compares with the 6 percent overall
decline in VPVH estimates revealed by a previous coincidental study conducted in
1990.

But of greater concern to the networks are the greater differences in VPVH LEXIS'NEX5 LEX&s'LEXIS LEXIS'XEXtS
a rocmhcr oi thc Rcctl Elscrar pic group
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estimates in a number of key demographic groups. For example, children 6-11 are
off by 15 percent and children 12-17 are off by 20 percent. Furthermore, men

18-34 are off by 23 percent and men 35-49 are short 4 percent. Women 18-34

reported shortfalls in VPVH estimates of 18 percent; women 35-49 are off by 8

percent.

Ar. the same meeting, SRZ discussed another project undertaken as part of its
long-term contract with CONTAMt it plans to form an industry task force to
explore universal program encoding.

Barry Cook, senior vice president, chief research officer at Nielsen, also
discussed some ideas presented at client forum meetings held this summer to get
clients involved in the planning of three upcoming studies. The studies are
considered the first step toward completing the 19 objectives outlined by Cook

in an ambitious research plan mailed to clients this past summer.

One of the studies happens to be on developing a pilot test for a platinum
standard for telephone coincidental study design. Telephone coincidental studies
are considered good techniques for validating research results. Nielsen
frequently uses the method to validate findings in its local and national
measurements. Zt also happens to be a method used by SRZ on behalf of CONTAM as
a benchmark against which to verify Nielsen numbers.

Cook also presented client feedback from other meetings, discussing the
development of two additional studies dealing with the ongoing problems of
non-cooperation and measuring children and teen viewing.

Also noted by the CONTAM coincidental study were differences in rates of
cooperation of individual household members, especially among young adults
living at home with their parents and those living independently. The study
indicated that young adults living on their own were more likely to push
people-meter buttons than those living en famille. This has caused CONTAM to
question Nielsen's ability to manage the people-meter panel and train each
household member to understand the task of pushing people-meter buttons.

Jack Loftus, vice president of communications at Nielsen, says that Nielsen
makes every effort to go back into the households for additional training when

it spots lagging cooperation. But he asks, "Where do you draw the line between
interfering with ratings'? Zf you go back into the household, and members still
don't want to do it push buttons , what do you do? How do you factor that into
the equation?" Loftus says these are some of the issues that Nielsen and the
industry have to decide.

"Nielsen cooperated with measurement and analysis. They are open to
learning. But the confounding factor," says Schiavone, "is that they have known

and appear to do nothing. Zt has a dramatic impact on viewing levels and
dramatic downside for the advertiser."

How does Nielsen'react? "What you'e got is you'e taken one methodology and

used it to take a snapshot in time and compare it to another methodology. You

can't assume that because the results are different, one method is right or
wrong," says Loftus. "The coincidental done by SRZ is a substantive piece of

research, which can lead to a better understanding of how people watch TV. We

have the same objectives to provide the best possible TV audience measurement."

LEXIIS'NEXIIS ILEXIIS'NEXIIS'LEXIIS'NEXIIS'a

member ol the Reed Elterier pit'roup
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Loftus says that Nielsen is still analyzing the study findings and has some
"specific questions concerning the methodology."

These concerns reference Nielsen's interest in designing a pilot test for a
platinum standard for doing telephone coincidentals.

"There has to be agreement within the industry about what methodology you'e
using," says Loftus. For example, a consensus is needed on such issues as how to
count telephone answering machines.

"The dilemma that we have, " says Joe Philport, senior vice president,
worldwide media research director, Young 6 Rubicam. "is that we don't know which
of the numbers are truly correct. In spite of the rigors SRI uses, it'
difficult to conduct coincidentals and for that method to be 100 percent
accurate."

"But the most meaningful part of the meeting," says Philport, "was the shift
away from the coincidental study and the discussion of the issue to enhance
program clearances." Philport is referring to the next SRI project: a push to
develop universal program encoding. "We'e been focusing too much on people, and
less on the complexities of the channel environment."

SRI and CONTAM are in the process of developing an industrywide task force
made up of agencies, cable, network, advertisers and syndicators to develop a
universal encoding system. George Hooper, senior associate at SRI, is
coordinating the effort. "If we can get a program code, it will be simpler to
determine what people are watching for audience measurement," he says. It will
be up to the committee to decide the method of encoding, which company should
undertake the procedure and placement of the code.

While most media researchers are in favor of devising universal program
encoding, some are wondering about CONTAM's timing. Some have suggested that the
networks anticipate the rules change that will allow them to syndicate more of
their programming and want to iron out the wrinkles of tracking syndicated
programming'ooner, rather than later.

But Schiavone says, "We see this as something needed to measure television
in the year 2000; now is the time to begin research and development."

While Nielsen's Automated Measurement of Lineup system, which monitors shows
by tracking codes embedded in a program, does a good job tracing network
programs, AMOL's track record for monitoring syndicated shows is not nearly as
good. Syndicated shows are often shifted around by stations looking to fill gaps
in programming and so are more difficult to monitor. Nielsen has been working to
improve AMOL's accuracy and is in favor of universal program encoding. But
Nielsen's Loftus underlines the need for agreement. "It impacts reporting
issues. Who will set the ID codes and what happens if not everybody cooperates3"

PHOTO : America's watching, but how good is the measurement?

GRAPHIC: Photograph
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People meter rerun: doubts about its accuracy linger as TV season opens.
(television ratings)

Lynn G. Coleman

People meter rerun: Doubts about its accuracy linger as TV season opens

The network are mad as hell, and they'e not going to take it anymore

ratings screwups, that is.

A.C. Nielsen's people meter system has been under fire from the Big

Three TV networks for more than a year and a half, but little progress

has been made toward solving the problems, said Nicholas P. Schiavone,

vice president of media and marketing research, National Broadcasting

Co., New York.

With the new TV -season approaching, NBC is doing business "as usual,"

he said, and offering its normal upfront guarantees, "but that doesn'

mean we'e happy with Nielsen."

In his opinion, Nielsen still has failed to adequately explain the

dramatic decline in viewership it reported for the first quarter of

1990 (Marketing News, Sept. 17, 1990). And because that same rating
system is still in place today, Schiavone sees it as "an accident

waiting to happen."

The most recent "accident" occurred in the Washington, D.C., market,

where ratings were credited to the wrong stations because of procedure

used by cable companies called channel mapping, according to
Advertising Age.

Channel mapping, or switching a station to a different frequency, has

added "one more layer of complexity" to the ratings game, Schiavone

said. "It's a substantial measurement challenge."

But it's a challenge Nielsen thinks it has met "better than our

competitors," said Jack Loftus, vice president of public relations for

Nielsen Media Research in New York.

He admits there have been errors, but they have been human errors,
not system errors. And Nielsen's position on the missing viewers of

Copr. (C) West 1996 No claim to orig. U.S. govt. wor
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early '90 is that viewership did indeed drop during that time period.
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In December 1989, the network group CONTAM (Committee on Nationwide-
TV Audience Measurement) — of which Schiavone is chairman — issued a
seven-volume study report airing the network's gripes and recommending
actions Nielsen should take to improve ratings data collection.

Last year CONTAM released its Principles of Nationwide Television
Audience Measurement which suggests, among other things, increased
expenditures on research to maintain accuracy levels.

Because the measurement task has become so complex, Schiavone said
more and different elements may be required to ensure accuracy. This
may mean using a combination of traditional diaries and people-meter
technology, or some other combination of elements, depending on the
situation.

He sees two alternatives to the current system that could improve
accuracy right now: Cut a household's participation time from two years
to one to address the problems of fatigue, and return to a good tuning
system.

To get viewing data, Nielsen has sacrificed tuning measurement,
Schiavone said. "What we need is a high-quality tuning measure and then
the viewing data on top of it.

"The people meter is not a quantum leap, by any means; it's just an
electronic diary.".

With that in mind, Schiavone said the notion of using
paper-and-pencil diaries in some instances doesn't seem that
outrageous.

He said Nielsen should take a more intelligent, principles-oriented
approach to the problem, rather than being technology-centered.
Regarding the missing viewers of '90, for example, Sciavone said, "My

feeling is that they didn't have the right proportion of multiset
households" in the panel.

CONTAM also has charged that Nielsen no longer measures all of the
sets in a household and is violating the basic principles that govern
research effectiveness.

Nielsen has cooperated with CONTAM in every way possible, Loftus
said, including participating in the '89 study and contributing to the
report. "We opened ourselves up to inspection like no one in this
business ever has," Loftus said. The CONTAM report did not find that
the system was flawed, only that it needed improvements.

The problem is not that Nielsen doesn't want to improve the system,
Copr. (C) West 1996 No claim to orig. U.S. govt. work
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he said, but that CONTAM's recommended dual-system measurement - people
meters, tuning, and telephone coincidentals - did not sit well with all
of Nielsen's customers.

"We brought all of our customers [cable networks, independents, etc.]
into the discussion," Loftus said, to address all of their differing
needs.

Implementing CONTAM's proposals will cost everyone more, but may not
be useful to everyone. The picture looks a lot different if you "put on
your cable TV hat," he said.

In addressing some of the "principles" charges, he maintains that
Nielsen does have a good tuning system and meters all usable sets in a
household.

Loftus said the people meter is a tremendous advance over traditional
diaries because it reflects the changes in the way people watch TV.

"If you look at the [television] pie, clearly there are more slices
today than there were 10 years ago." The people meter shows how the
slices of that pie "are shaping up," he said. Since the advent of this
technology, advertisers have been able to buy commercial time more
intelligently.

While Nielsen and the networks agree to disagree, the passive people
meter is looming in the horizon. Will this put the issue to rest'?
Schiavone doesn', think so.

First, he doesn't believe it is a "truly passive device." Even the
fact that people know it's in their home violates passivity, he said.

Second, Schiavone doesn't think the ratings companies will get better
cooperation rates than they'e getting now, particularly with such an
intrusive device. He's waiting to see if Nielsen can get people to
agree to having passive meters installed in their bedrooms and other
private areas.

"Talk about Big Brother," he said. "Would you want a seeing device in
your bathroom?"
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Nielsen identifies 'Voyager'litch. (Nielsen Media Research; United Paramount
Network's 'Star Trek: Voyager'atings)

Wayne Priedman

Nielsen Media Research says it has uncovered the cause of a ratings
snafu that boosted ratings of the United Paramount Network show, "Star
Trek: Voyager." The glitch, according to Nielsen, occurred when homes
from the Nielsen Hispanic Television Index were inadvertently added in,
resulting in household ratings being inflated by 11 percent rate. (IM,

Aug. 2, p. 4).

From the shows debut on Jan. 16 through July 23, Nielsen has been
overstating the ratings that UPN provides to national advertisers.
"Voyager's" ratings, under a special Gross Average Audience
classification of the Nielsen Television Index, was released. as a 10.3
household rating during that period, but it really should have been
recorded as a 9.3..

Nielsen made the error, according to Jack Loftus, vice president of
communications, because a data processing mistake had mixed the two
national TV samples together — data from NTI and NHTZ.

While the mistake is relatively small, executives at UPN and the
agency community are concerned that the nature of the error could lead
to similar problems.

"I was upset with them," says Brian Fiori, vice president of research
for UPN. "It doesn't inspire confidence. I have no idea why [the NTI

and NHTZ samples] were even sitting on the same computer."

Fiori adds: "I was joking with them [because in the past] when I ask
them to compare certain things, they say, for instance, 'NSI [Nielsen
Station Index, a local station service] doesn't know what .NTI is doing.
They are different services; we couldn't possibly put those things
together.'et, look at this. They are sitting on the same computer."

0

Nielsen says the mistake only occurred in "Voyager" and just in the
GAA category. GAA ratings are the sum of two airings within a week.
(AA, or average audience, covers a single airing.) Before the launch of
"Voyager," UPN made a special request to Nielsen that the show get not
just an AA, but a GAA, rating as well. By airing the show twice in a
given week, UPN can charge national advertisers more. Prior to UPN's

Copr. (C) West 1996 No claim to orig. U.S. govt. work.
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request, all network shows had been calculated under the AA grouping.
"Voyager's" AA rating for the season was a 5.8 rating/9 share.

GAA is used extensively in measuring syndication programming.
Paramount Television Group, for instance, a partner in UPN, regularly
uses GAA ratings for its syndicated sister "Star Trek" shows, "Star
Trek: The Next Generation" and "Star Trek: Deep Space Nine," to sell to
national advertisers.

Fiori says Nielsen caught the problem after tweaking the new GAA

'programming software. While household ratings were overestimated, he
says, demographic ratings yielded higher, as well as lower, results.
Fiori says the discrepancy is being corrected via make-goods to
advertisers.

"What worries me is that people from one, sample could inadvertently
or accidentally be placed into the other sample," says Jon Swallen,
senior vice president and director of media research at Oglivy E

Mather." Somewhere, column B got mixed up with column A. Their data
processing is supposed to be set up in a way that column A never gets
mixed up with column B. It raises the obvious question, 'Gee, if it
happened once, couldn't it happen again?"'It

turned out to be not a big deal," says Fiori. "It could have been
a lot worse. I wanted them to go to an audit of everything else they
do." Nielsen says the glitch did not affect any ratings of other TV

programming .
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Nielsen snafu ties up TBS. (Nielsen Media Research; TBS Superstation)
Wayne Friedman

Sales executives at Turner Broadcasting's TBS Superstation are irate
over a ratings glitch that may have cost them millions of dollars. An

error by Nielsen Media Research appears to be at the root of the
problem that has seen Turner deliver makegoods that it may not have

really owed to advertisers, resulting in an attendant depletion of its
upfront and scatter inventory.

The exact nature and extent of the problem isn't completely known.

But according to executives, Nielsen has been inadvertently placing
home satellite coverage in with WTBS local Atlanta ratings, when it
should. have gone into TBS Superstation numbers. Mike Proper, senior
vice president of 'research at Tuxner Broadcasting Sales, won't comment.

"It doesn't impact any of the syndicated reports," says Jack Loftus,
vice president of communications for Nielsen Media Research. "Whatever

it is may impact the special report we provide to Turner. Apparently,
it affects some satellite homes, not cable homes. I don't know the
extent. It was not a significant increase or decrease in the numbers,

but define significant. I don't know." Loftus says Nielsen is
continuing to investigate.

"They have been underreporting Turner by tremendous amounts," says

one source. "Turner [executives are] nuts because the numbers have been

wrong for a couple of quarters." This source believes the problem

started about March of this year.

Sources say some TBS programs have been underdelivering by 125,000

homes. For a TBS show that gets 600,000 homes, that amounts to a 21

percent shortfall. Even if the underdelivery is small, say 2-3 percent,
advertising executives say it could be significant in terms of dollars
given that the error has occurred over many months. Usually, national
TV sellers provide makegoods or bonus units to advertisers almost

immediately after the shortfall has been revealed.

Since Turner has been handing out makegoods all along,
the company has given advertisers too many units because
underreporting the network. For Turner sales executives,

Copr. (C) West 1996 No claim to
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to lost money.

One advertising agency staffer believes the problem extends beyond
Turner. "Nielsen is sitting there saying, "This is only a Turner
issue.'ut if they say [Turner's] viewing is off by a million homes,
it has to be coming from somewhere else. Maybe Lifetime's down, maybe
NBC

"[Nielsen] is saying the HUT [Home Using Television] levels didn'
change, [but] all of a sudden they are going to give [TBS] hundreds of
thousands of more homes," this person continues. "[This means] the HUTs

had to go up. If the HUTs didn'.t go up, then every number that Nielsen
has reported since March has been wrong."

For years, Turner has had two feeds: one local for WTBS-TV in
Atlanta, and another for TBS Superstation, which covers all markets
outside Atlanta. Being excluded from Atlanta doesn't concern most
national advertisers. They can buy WTBS locally to complete their
national buy, but they generally don't because they can't compete with
local sponsors that can pay the station higher rates. Additionally,
national advertisers aren't too upset in not getting Atlanta because
the channel already skews heavily in Southern markets.

Until this year, the measurement company, in its Nielsen HomeVideo
Index, combined TBS Superstation ratings and the local WTBS station
ratings into a single number. (WTBS also has its own separate listing;
its local ratings in Nielsen's Station Index.) To give national
advertisers what they pay for, Turner executives had factored out local
WTBS ratings from the NHI number. But this formula, however, has never
been very accurate in determining exact viewership per program.

Earlier this year, Nielsen helped TBS clear up the confusion. TBS

Superstation would have its own national ratings without its local
station, called TBS-C (the 'C'tands for cable). But sources say
Nielsen did this incorrectly. Advertising sources and those close to
the company say home satellite coverage was put into local WTBS

ratings, not into the TBS-C numbers.

There are around 2 million satellite homes in the U.S., almost all of
which receive TBS Superstation, which reaches 67 million U.S. homes.
That would represent about 3 percent of its total audience.
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Ratings company comes under attack at TVB; Pappas organizing industry-owned alternative
By Steve McClellan

, nger and frustration at Nielsen
,g: Media Research for questionable

accuracy and poor customer ser-
vice bubbled over last week at a con-
ference sponsored by the Television
Bureau of Advertising in New York.

At one session, TVB Senior Vice
President Tom Conway told Nielsen
executives that many local broadcast-
ers are fed up with the service and feel
it's time for a palace revolt against the
research firm, which holds a monopoly
on the local TV ratings business.

Enter Harry Pappas, the Visalia,
Calif.-based TV group owner, who out-
lined plans for an industiywide coopera-
tive to develop a competing service.

A chorus ofNielsen executives attend-
ing the ratings conference, including
Ronald Meyer, senior vice president and
director of marketing for Nielsen's local
TV ratings service, said they understood
the concerns, but called for patience as
Nielsen sorts through problems and
adapts new techniques to measure ratings
in an era of media convergence.

"Broadcasters are your customers,"
Conway told Meyer in one exchange,
"and they are not happy with the way
things are going right now. It's in our
best interests as an industry to control
our own destiny" as to how best to do
business in the future. "That may
include another ratings service [or] it
may include no ratings service at all."

Conway and others at the conference
criticized Nielsen for the many dis-
crepancies in its many ratings services,
including the local and national
indices, the cable index and the new
Hispanic service.

He also charged Nielsen with failing
to correct inaccurate interpretations of
Nielsen ratings by some of its clients
and the press.

Television stations represent
Nielsen's largest single revenue
stream, Conway said, and if stations
decide "that this system is not the sys-
tem we want to work with in the future
because it is not in our best interest,
that's a situation you have to address."

Although Meyer was sympathetic to
some broadcaster concerns, particular-

ly the discrepancies between different
sample bases, he stressed that Nielsen
thinks "the current approach we'e
using is the best approach to address
the needs of our entire client base, rec-
ognizing that no matter what we do it is
not going to be perfect."

Pappas charged Meyer and other
Nielsen executives with using the
"mushroom method of client relations:
keep them in the dark and feed them a
lot of bovine excrement."

Pappas said that Nielsen undermea-
sures most broadcast dayparts at a cost
of hundreds of millions of dollars to the
industry. As a result, he is spearhead-
ing the Coalition for Accurate Audi-
ence Measurement, a broadcaster-
funded cooperative to develop alterna-
tives to the Nielsen ratings system.

Initial members, he said, include
Fox, TVB, Malrite, River City Broad-
casting, LIN Television and Pappas
Telecasting. The cooperative, he said,
would be busy in the coming months
hiring researchers and developing stan-
dards, specifications and the technolo-
gy to be employed in the new system. D
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y the end of the year, Nielsen may
g'O be forced to drastically change

the way it gathers ratings infor-
mation or it may see a new entity take

over the television-ratings-measure-
ment business.

A coalition led by Harry Pappas,
president, Pappas Telecasting, is look-

ing for a Nielsen alternative. The coali-

tion has 100 members and is growing,
says Pappas, adding that most are Fox'ffiliates,but more than 25 are affiliat-

ed with other networks or are indepen-

dent. Several station groups, including
Malrite Communications, also are rep-

resented. Pappas says the "immense"

response from Fox stems from his pre-

sentation at the recent Fox affiliates
meeting.

Coalition members hope that by the

end of the year or in early 1996 they
will solicit proposals from a number of .

entities for a new measurement system.
"A lot of broadcasters in the country

have had serious concerns about the
accuracy of the measurement system
for years," Pappas says. "Not just [con-

cerns] that we have a monopoly
provider...but concerns, about the
methodology and technology of the

current system....
"If Nielsen chooses to respond, then

that's ~at. If another company does,
that's fine as well." At stake, Pappas
says, "is a $35 billion industry that is

relying on one service that offers three
services—and all are under question."

One alternative being considered is a

cooperative that would be operated by
the as-yet-unnamed coalition, Pappas
says. "One option might be to design a

stand-alone, nonprofit organization
with pristine standards and integrity.
This is a service that needs to be relied

upon by everyone in the industry."
According to Pappas, the coalition

was formed more than a month ago
when he was approached by a group
owner. The owner used the example of
the success of the Fox Children's Net-

work, a cooperative of affiliates, to sug-

gest "that we develop an industry-wide
cooperative to look at the overall mea-

surement system," Pappas says.
The Television Bureau of Advertis-

ing (TVB) soon may join in the coali-

tion's activities. "If Harry [Pappas] is at

the forefront of a venture, we'd certain-

ly be interested and will talk with him,"

TVB President Ave Butensky says.
Butensky says that the Electronic
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Media Ratings Council, of which TVB

is a part, has been meeting with Nielsen

to discuss its service. Our meeungs
have run the gamut from A to Z on how

Nielsen does its business..Our last

meeting with them was a week or so

ago and they recognized our concerns."

At the Fox affiliates meeting two

weeks ago, Fox TV Chairman Chase

Carey chided some non-metered-mar-
ket affiliates for their performance. He

later acknowledged that some of those

markets may have been experiencing
difficulties as a result of Nielsen's
diary system.

A coalition council will be formed in

the next few weeks, and a complete
membership list will be made public at

the end of this month or early next
month. D

Competitive Media Reports,
which monitors TV commercials
and advertising expenditures,
has signed NBC and its Og Os to

a five-year contract. The net-
work's previous CMR contract
expired earlier this year. CMR

recently signed Fox to a similar

deal and has contracts with CBS,

ABC, station, cable, print and ad
clients. The company measures
ad exposures and expenditures
for more than 90,000 brands
across 14 different media. —SM
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BIG 4 CALL RATINGS POWWOW. (BROADCAST TELEVISION NETWORKS CALL MEETING TO

DEVELOP NEW RATINGS MEASUREMENT AND REPORTING SYSTEM)

By Michael Freeman

The broadcast TV networks have summoned cable networks,
syndication companies and advertising agencies to a meeting in New

York this week designed to accelerate their efforts to develop an
alternative to NIELSEN Media Research's system for measuring and
reporting ratings.

Looking for feedback on what kinds of new methodology will more
effectively measure audiences, the networks have also invited
NIELSEN and Arbitron to the April 5 meeting. A lot is on the line
for NIELSEN, whose ratings research takes in an estimated $ 50
million per year.

The networks announced in February that they will develop an
experimental ratings lab (called SMART, for System for Measuring and
Reporting Television) designed to improve ratings research. Gale
Metzger, president of Statistical Research Inc., retained by the
networks to develop SMART, said that the meeting will cover how a
planned 1995 lab test will develop methodology for tracking what
programming audiences are watching and in what venue the programs
are airing.

"[SMART's] first concern is what program is being tuned in by
viewers," Metzger said. "Then, using independently compiled. research
material and having it encoded creates a more efficient one-step
rather than the two-step process under the current system." The
networks are seeking better verification of which members of the
"NIELSEN family" are using the "active" PEOPLE METERS and watching a
specific program and channel.

When asked if the invitation to NIELSEN to this week's meeting
indicates an opportunity for NIELSEN to partner on the project,
Metzger said: "There are no plans for joint ventures."

NIELSEN spokesman Jack Loftus said the research giant is "going
to the meeting with an open mind." Loftus said NIELSEN will
continue its won research and plans to invest "millions of dollars"
toi introduce a passive PEOPLE METER system and encoding of

. programming.
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NIELSEN has been developing several versions of passive PEOPLE

METER boxes, but network and syndication executives have become
increasingly vociferous about what they see as foot-dragging by
NIELSEN in not immediately addressingg alleged undercounting of
viewers, particularly on children's programming. Lotus said NIELSEN

plans to begin field testing on a passive PEOPLE METER box within a
year.

Nicholas Schiavione, NBC vp/media and marketing research, said:
"SRI's version for a working research lab is closer to what we'e
looking for an offers us a tool to break into this multi-channel
environment."
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New recruitment technique boosts acceptances

By Steve McClellan

ore families
:('/. are saying yes

V to Nielsen Me-
dia Research when
asLed if they'd like to
become "Nielsen fam-

The ratings compa-

N18188ll &8 ~Bmp18 ny has been criticized
for having an initial

hBS 5881l 8XPBlld8d cooperation rate of

y~ 300 Ilo&++Ilolrl+ 50%—that is. every
other household ini-
tially contacted in the

ilies," After two years of research,
Nielsen has developed a new method
for recruiting peoplemeter households
that it says boosts the cooperation rate
for the national household sample by
almost 20 percentage points.

4,000 national peoplemeter sample
declines to participate,

Network researchers have ques-
tioned whether a sample with such a
high refusal rate truly represents all
viewers. But during the past six

months, the company has expanded
the sample by more than 300 house-
holds (with plans to expand to 5,000
homes by year's end) using a recruit-
ment method with a cooperation rate
of 68.5%. Nielsen is vague about the
details of the new recruitment train-
ing program, even to clients, who say
they'e impressed with the results but
nervous at the same time.

"They'e changing this sample of
5,000 homes that dictates the view-

ing habits of 200 million viewers,"
says one network researcher. "And
they'e not telling us what they'e
doing. Yeah, we'e a little nervous."

Nielsen says it wants to keep the
recruiting method proprietary,
although it might consider licensing
it to others. Generally, the new pitch
tries to get viewers to think of their
participation as a voluntary "mem-
bership," rather than an incentive-
based situation.

John Dimling, president and CEO,
Nielsen Media Research, says:
"While it is too early to fully evaluate
the ongoing [cooperationj rate in the
expansion sample, signs are encour-
aging." Meanwhile, Nielsen will
meet with clients next month to brief
them on the new recruitment method
as well as advancements in its com-
mercial verification technolgy and
progress in the development of its
passive meter system. 0
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Television (A Special Report): What We Watch

Keeping Track: If measuring TV audiences is inaccurate today, critics Ask, what
happens when things get really complicated?

By Thomas R. King

It's 1999, a little before 8 p.m., and the multimedia, interactive
big-screen television in the Smith house has just been turned on. The

Smiths are a "NIELSEN family," one of a few thousand nationwide whose
tastes in programming still dictate which shows get renewed and how

billions of advertising dollars are spent.

But unlike NIELSEN families of the mid-1990s, who had to keep track
of their choices by laboriously pushing buttons or making entries in a
viewing diary, the Smiths need do nothing but vegetate in fxont, of the
set. They have @ "passive PEOPLE METER," which has a sensor buried
inside that takes "pictures" of all those watching. 1f Junior stays
tuned for all of "The Brides of Beverly Hills, 90210," the system
knows. If Dad leaves during a commercial of "The Tonight Show Staxxing
Martin Lawrence," the system notes that, too.

The TV-ratings gurus at A.C. NIELSEN Co. say this may be one of the
main ways to track viewing in the future. NIELSEN'S critics, however,
argue that the concept has serious flaws. They say that it raises
alarming privacy issues that will keep consumers from accepting it, and

that it falls far short of what will be needed to track viewing as the
audience splinters among new kinds of viewing choices in the
500-channel age.

The search for a more reliable ratings system is a serious quest.
Advertisers buy more than $ 30 billion of television time annually based
on NIELSEN'S national and local ratings. They, along with TV stations
and ad agencies, have criticized NIELSEN'S methods for years, but now

their complaints are reaching a feverish pitch. Their longtime worries
that NIELSEN has faulty sampling methods and flawed recruitment

procedures that produce defective data that doesn't accurately report
who's watching TV -- are now being replaced with what may be a far more

dire concern:

If NIELSEN can't accurately track TV viewing today, its critics ask,
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how will it be able to keep pace as the nature of television changes
rapidly tomorrow?

NIELSEN rejects the premise of the criticism. "Our data isn't perfect
and probably never will be," says John Dimling, president and chief
operating officer at NIELSEN Media Research U.S.A., the New York-based
unit that runs the company's ratings operation. "But it's better than
any commercial data that's available, and we'e working to make it
better and better." As for the 500-channel future, he adds, "certainly
the technology will change, but not the fundamentals" of audience
measurement.

NIELSEN'S harshest critics say the multimedia age may enable other
companies to provide better audience information. The builders of the
information superhighway promise technology that will report exactly
who watched what programs when. Supersmart set-top boxes might be able
to spit out information that could be used to produce a complete census
of precisely who watched what -- not simply a sample of the audience,
as NIELSEN has done for so long.

But executives of NIELSEN, a unit of Dun & Bradstreet Corp. of
Westport, Conn., say they fully expect to be the principal assessors of
TV audiences well into the future. Their current system is already
compatible with the superhighway, they claim, pointing to NIELSEN'S

tracking of a Time Warner Inc. 150-channel Quantum system in New York.
That system is a "near video-on-demand" service in which subscribers
can "access" movies and special-events programs -- and NIELSEN meters
connected to set-top boxes record each request as it's made.

That doesn't mean NIELSEN won't have to make some adjustments. Mr.

Dimling says the company is making significant improvements in its
current methodology. Over the next several months, it will expand the
number of households it uses for national ratings by 25%, to 5,000. It
says it has also improved training of NIELSEN families to get more
accurate data from them.

For the customers that buy its information, NIELSEN is investing
heavily in a state-of-the-art system to deliver ratings data faster and
in more detail. Mr. Dimling also says NIELSEN is "sharing information"
with an assortment of companies that are designing tomorrow's program
pipelines, with an eye toward hooking up to viewers'et-top boxes or
other equipment.

Still, many industry officials are skeptical of NIELSEN'S promises.
Nicholas Schiavone, vice president of media and marketing research at
General Electric Co.'s NBC television unit, says: "I hate to invoke my

mother here, but she used to say to me, 'Actions speak louder than
words. And you know, Nick, talk is. cheap."'he

problem, Mr. Schiavone says, is that NIELSEN has been doing
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business the same way for decades. And since Britain's AGB Television
Research, its only competitor, folded its U. S. operations in 1988,
NIELSEN has had a monopoly on the business and little incentive to make
improvements.

In 1989, the Committee on Nationwide Television Audience Measurement,
or Contam, whose members include the three major TV networks and the
National Association of Broadcasters, concluded in a study that the
company's "PEOPLE METER" was producing seriously flawed data. The
committee said the PEOPLE METER, which requires each viewer to press
some buttons when he or she starts or stops watching television,
demanded too much effort to be accurate.

But NIELSEN, members of Contam say, didn't bat an eyelash. "Nothing
of significance or substance has.changed," says NBC's Mr. Schiavone,
who also serves as Contam's current chairman. "There was no midcourse
correction on their part, and we have the same measure we had, four
years ago. There's one difference; The TV environment is much more
complex now than it was in 1989, and it's only going to get more so."

NIELSEN executives are betting that the information highway's
developers -- perhaps ventures between cable-TV companies and telephone
companies or engineers of two-way cable systems -- won't elect to
plunge into the business of audience measurement. Beware the hype, they
say; there may be so few people hooked up for many years that it would
be hard to get a legitimate sample just from the superhighway. In which
case, who would measure homes that choose to stay off the superhighway?
And even if every home is wired, what about TV sets that aren't wired
within those homes?

NIELSEN executives see other basic problems if huge
cable-telephone-studio ventures try to create a measuring service. "Why

would advertisers and their agencies want to have audience data
supplied to them by the very same companies who are selling the time'?"
Mr. Dimling asks. "I think thexe is an implied conflict of interest in
that arrangement."

NIELSEN believes the cable-telephone ventures will instead be a
provider of data to NIELSEN, which in turn will crunch the numbers and
come up with the census. This would make manipulation of data by
program providers less likely, Mr. Dimling argues. NIELSEN, he says, is
uniquely positioned to decipher information from multiple sources and
present it to its customers in a meaningful way.

For now, the many companies scrambling to design the television
set-top boxes say they aren't interested in getting into audience
measurement -- but suggest that their expertise might help NIELSEN do a
better job. "Our boxes are going to give NIELSEN a vastly improved tool
set," says Geoff Roman, vice president of technology and business
development at General Instrument Corp. of Chicago, a leading maker of

Copr. (C) West 1995 No claim to orig. U.S. govt. works
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cable-converter boxes. "But I wouldn't see us as a competitor to them."

NIELSEN may face new competition anyway. Contam executives, undaunted
by NIELSEN'S snub in 1989, are returning with another effort. They
recently hired Statistical Research Inc., a research company in
Westfield, N.J., to run a "laboratory" that late next year will test a
ratings system the networks believe will produce more-accurate data.
Contam says the lab will be open to NIELSEN and hopes the research
giant will adopt some of the techniques it tests. Though Contam
officials say they know it will be costly and complicated to start a
rival system, they add that they'e prepared to do so if NIELSEN
doesn't adopt some of the strategies they plan to showcase.

At least publicly,
threats. Instead, it
created to tell more
audience measurement
Grail.

NIELSEN doesn't profess to be concerned about such
prefers to talk about the passive PEOPLE METER,
about who is watching television, the aspect of
that NIELSEN regards as something akin to the Holy

The passive PEOPLE METER, which NIELSEN plans to test in a small
market at the end of the year, has an imaging system that takes
digitized "photographs" of all those watching. The meter''s memory is
programmed to recognize the faces of everyone in a household and to
record what each person watches.

Many media executives, however, say the passive meter will be sunk by
privacy concerns. Critics say consumers won't go for a system that
takes pictures of them in their bedrooms -- where, statistics show,
Americans do a significant amount of TV viewing.

"Could they get 4,000 homes to sign up to try it?" Mr. Schiavone
asks. "Probably. But what you'd end up with is a sample of
exhibitionists. I'm simply saying they'e not representative." Calling
the passive PEOPLE METER "a Faustian bargain, a deal with the devil,"
he adds: "NIELSEN just doesn't seem to understand that this is a
measurement system that amounts to a wholesale invasion of privacy."

NIELSEN says the critics are overreacting. "Any kind of Big Brother
intrusion is really far beyond the passive meter's capability or
purpose," Mr. Dimling says. "The only information collected and
transmitted is that 'person No. 1's watching television. " Mr. Dimling
says the passive meter represents an advance because it eliminates the
effort NIELSEN families now must make to record what they watch.

The information gathered and reported by the passive PEOPLE METER

will be completely different from the data NIELSEN currently reports.
Because of the continuous nature of the meter's data -- it tracks
images of the viewers on a second-by-second basis -- NIELSEN says it
will finally be possible to see whether viewers stay in the room or
turn the channel when, say, "Seinfeld" goes to a commercial break.
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NIELSEN says the passive meter will represent a particular advance in
tracking viewing by children and. teenagers, who have been the most

difficult to measure because they aren' as reliable as adults in
filling out diaries or working the traditional PEOPLE METER. What'

more, NIELSEN says, the passive meter should erase any lingering
concerns on the part of broadcasters that "button-pushing fatigue" from
the traditional PEOPLE METER skews ratings.

Says Mr. Dimling, "It doesn't require that people in the sample wear
a badge, a wristwatch or wrap an antenna around their head. »

Mr. King is a staff reporter in The Wall Street Journal's Los Angeles
bureau.
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Rebuttal Testimony of
Dr. Peter V. Miller

Northwestern University

I am submitting this testimony on behalf of the Joint Sports Claimants (Major League

Baseball, National Basketball Association, National Hockey League and National Collegiate

Athletic Association) in the 1990-92 cable royalty distribution proceeimg. My testimony

responds to testimony presented by Paul Lindstrom of the A.C. Nielsen Company ("Nielsen") and

Allen Cooper of the Motion Picture Association of America ("MPAA").

Qualifications.

I am Associate Professor of Communication Studies and Journalism at Northwestern

University. I teach, research and write in the areas of survey methodology, mass communication

and public opinion. During my tenure at Northwestern, my research has focused primarily on

issues involving survey research.

In recent years, a considerable portion of my work has been devoted to analyzing

methods of measuring television audiences, including through Nielsen ratings data, by parties

inside and outside the electronic media industry.

Prior to coming to Northwestern in 1983, I was on the faculty of the University of

Michigan, where I served as Assistant Professor of Sociology and Communication. While there,

I also served as an Assistant Research Scientist in the Survey Research Center of the Institute for

Social Research, and participated in methodological reviews of the National Health Interview

Survey and the National Crime Survey.



Between 1985 and 1991, I consulted periodically with the A.C. Nielsen Company.

Some of the projects I worked on with Nielsen during that time period included developing

questionnaires, training interviewers for telephone surveys, and examining the Nielsen diary

methodology. I also conducted exit interviews with respondents in Nielsen's NTI people meter

sample and worked with Nielsen for a time period during the Committee on National Television

Audience Measurement's analysis of Nielsen's people meter system. I also participated in a

NOVA documentary on television ratings (a portion af which was devoted to the Nielsen people

meter) that first aired on public television in February, 1992.

I have been active in professional associations in the area of survey research. I am a

member of the American Association for Public Opinion Research, and served the association as

Standards Chair. I am a member of the Research Quality Council of the Advertising Research

Foundation. In addition, I am on the editorial board of Public Opinion Quarterly, and serve as

editor of the "Poll Review" section, which is devoted to analysis and criticism of survey practice.

My resume containing a list of my publications, awards and professional activities, is appended
1

as Attachment A.

Background.

In prior royalty distribution proceedings the MPAA sponsored studies of distant signal

"viewing" in cable households. The studies were based upon the Nielsen Station Index ("NSI")

database. NSI uses both diaries and meters to collect audience information in each of

approximately 200 markets, during the four "sweep" periods (February, May, July and

November). The MPAA studies relied upon diary (but not meter) data from NSI cable

households. According to Cooper, there were approximately 200,000 NSI cable households that

returned diaries underlying the MPAA's 1989 study (Copyright Royalty Tribunal, Final



Determination in the 1989 Cable Royalty Distribution Proceeding, Federal Register, vol. 57,

No 81, p. 15295 (1992)).

In the 1990-92 royalty distribution proceeds the MPAA has switched to a "viewing"

study based upon Nielsen Television Index ("NTI") data. The NTI uses people meters to collect

audience information on a continuous basis. During the 1990-92 period, the daily people meter

sample consisted of approximately 4000 households, 60 percent (or 2400) of which were cable

households. On any given day, about 3500 people meter households (aud about 2100 cable meter

households) reported usable data.

According to Lindstrom, a total of approximately 4400 different people meter

households had some distant signal viewing during each of the years 1991 and 1992 (Lindstrom

written testimony at pp. 36-37). Some of these households, however, may have been in the 1991

or 1992 sample for as little as one day, while others may have been NTI households for the entire

year or for both years. Lindstrom presents only "sweeps" data for 1990. Those data indicate that

a total of approximately 3700 different people meter households had some distant signal viewing

during the 1990 "sweeps" (Lindstrom Written Testimony at p. 35). Again, some of these

households may have been in the 1990 NTI sample for as little as one day, while others may have

been NTI household during all four 1990 "sweep" periods.

According to Lindstrom, Nielsen recommended that MPAA switch to an NTI-based

study for these proceedings because: "We felt that all things considered, Nielsen People Meter

was a superior data collection method." (Lindstrom Written Testimony at p. 2). See also

Lindstrom Transcript at p. 8044 ("The best technique to use would be the meter.") Lindstrom

also testified that Nielsen's clients -"advertisers and their agencies, networks, TV stations,

program producers, cable systems and cable networks" — consider the 4000 household sample



"adequate." (Lindstrom Written Testimony at p. 4). He also testified that, "...measuring a

television audience is as simple in principle as counting beads." (Lindstrom Written Testimony at

p. 5).

The MPAA people meter studies measure the number of "household viewing minutes"

I

generated by different categories of distant signal programming during the years 1990-92. The

MPAA studies count each minute that a metered television set is tuned to one of the distant signal

programs, regardless of whether anyone in the people meter household actually watched that

program. Thus, the MPAA studies are properly considered "tuning" studies. Lindstrom

Transcript at p. 8187.

MPAA's Cooper testified that the studies show the value of the different categories of

distant signal programming. Cooper Written Testimony at p. 3. Lindstrom, however, testified

that, "we are not measuring value, we are measuring viewing." (Transcript at p. 8126).

Summary of Conclusions.

1) Lindstrom's testimony suggests that there is general satisfaction on the part of the

television industry with the people meter sample and that the task of measuring television

audiences is straightforward and simple with the people meter. Both of these suggestions are

erroneous. There are significant, industry-recognized problems with the Nielsen people meter

system. In particular, substantial concern has been expressed over whether the achieved people

meter household sample is representative of the nation's television households. While there are

significant problems with the NSI diary-based surveys as well, it cannot be said that the people

meter system is, on the whole, a better technique for providing information for this proceeding.



2) The "household/minutes" data presented by Lindstrom are not relied upon for

typical transactions involving audience information in the television industry. The "household/

minutes" measure is significantly different from the usual measures relied upon by the industry,

including "ratings" and "shares" for all households, and for different demographic groups.

3) The household/minutes data presented by Lindstrom do not measure the relative

values to cable operators of the different categories of distant signal programs. To obtain an

indirect measure of such values one would need audience data different from that which

Lindstrom has offered.

1. The People Meter Controversy

The Nielsen people meter system began as a response in the mid-1980s to a

competitive challenge (by Audits of Great Britain (AGB) to Nielsen's monopoly status in national

electronic audience measurement. After installing its people meter sample, Nielsen "unplugged"

its long-standing NTI meter-diary measurement system. AGB then went out of business and

Nielsen was left as the monopoly supplier of national audience information again, but this time as

a people meter service.

This major change in the method of television audience measurement caused an

unprecedented furor in the broadcasting industry, and the controversy continues to this day. The

broadcast networks, which relied upon the old NTI system for negotiating with advertisers,

adopted new criteria for estimating audiences for upcoming seasons (see Attachment B). The

abruptness of the change led broadcast networks to charge that Nielsen's people meter service was

more the result of commercial expediency than scientific judgment.



A significant outcome of major client dissatisfaction with the people meter service was

their sponsorship of a $ 1 million independent evaluation of the new system, completed in 1989.

The evaluation, conducted under the auspices of the Committee on Network Audience

Measurement (CONTAM), was put forward as methodological research that Nielsen should have

done prior to introducing the people meter system. The CONTAM report was a public vote of

"no confidence" in Nielsen's ability and motivation to scientifically evaluate its new product.

(See Attachment C).

The CONTAM review of sampling and recruitment, field, engineering, editing and

tabulation, and audience data pointed to some areas where the people meter system was

satisfactory (e.g., meter engineering), but also noted a number of areas of significant concern. In

particular, CONTAM reported that the people meter sample had a high nonresponse rate for

predesignated households, a fact that directly affected the representativeness and adequacy of the

sample. The CONTAM report estimated that in mid-1989, approximately 35 percent of

predesignated households were providing usable data. (See Attachment D). In his testimony for

this proceeding, Lindstrom reports that the predesignated household response rate for the people

meter surveys used in this proceeding was approximately 45 percent. Lindstrom Transcript at p.

8223. This response rate is about half of the response rate usually achieved in studies conducted

by the Bureau of the Census, and is well below the typical response rates achieved by major

academic survey organizations in household surveys. A response rate of this kind would normally

be unacceptable for surveys sponsored by the federal government. It raises significant concern

over the representativeness of the sample.

Subsequent telephone coincidental measurement sponsored by CONTAM in 1990 and

1991 further documented problems with the people meter sample. (See Attachment E).

Moreover, between 1990 and 1995, the people meter system has continued to suffer criticism by



major segments of the television industry. (See Attachment F). These studies and criticisms

highlight the fact that, as in any survey, the total error in a people meter survey is only partly

sampling error (the error calculated in "standard error" measures). The remaining portion of total

survey error includes such components as nonresponse error (e.g., refusal to participate in the

study).

Following the coincidental studies, CONTAM in 1994 began to sponsor the System

for Measuring and Reporting Television ("SMART") project, an ongoing research and

development operation that generates measurement alternatives to the Nielsen people meter

system. (See Attachment G), To date, the project has conducted a number of studies, has

developed new recruiting and training methods for people meter respondents, has developed a

new meter and has patented a new program identification method. A test market sample of

households are now recording their viewing with the SMART methods. Responding to criticism,

Nielsen has recently introduced a program to improve its recruiting methods for people meter

panel participation. ( ee attac en . nS hm t I). I addition Nielsen has decided to increase the size of

the sample from 4000 to 5000.

In summary, from its inception, the Nielsen people meter has been a controversial

development. Major clients were opposed to its introduction, and viewed it as a fait accompli.

These clients independently evaluated it and found it wanting in several areas. They now

continue to critique the system yb funding a research and development effort that generates

alternative methods of audience measurement. The Nielsen people meter has a monopoly status as

supplier of national audience 'rma ion;d'nf rmation. this fact does not imply that clients of the service are

satisfied with it.



There is also substantial dissatisfaction in the in 'ustry with the diary-based NSI

survey. Serious problems of nonresponse and response error are well docutnettted. Despite these

problems, however, NSI data have certain advantages. One advantage is the very large market-

based sample (around 200,000 cable households per year), that penmts more reliable

meastuernent of small regional audiences. Another advantage is the fact that diary participants are

only in the panel for a week, as opposed to up to two years. In basing its viewing study on NTI

over NSI, MPAA has simply traded one set of problems for another.

Household/Minutes And The Audience Information On Which The Industry

Relies

The assumption underlying Lindstrom's testimony is that, since the television industry

relies on its data in making decisions about the purchase and sale of advertising snd

progr~mmiag, the Nielsen people meter survey is a good source of information for this

proceeding. But the data offered by Lindstrom here are unlike the data that Nielsen normally

supplies to the industry. And the valuation decisions made by cable operators with regard to

distant signals are quite different from the valuation decisions for which the television industry

relies on viewing data.

Viewing data are commonly relied on in the industry in connection with the sale of

advertising time or with the sale of progr~mmiag on which advertising time will be sold.

Advertisers, naturally, are concerned about who will see their ads, and viewing data are thus

important. However, when cable operators purchase distant signals, they do not acquire the right

to sell advertising time on those signals. Cable operators are concerned with whether the distant

signal programs will help attract and retain subscribers.



Moreover, there are important differences between the household/minutes data

presented by Lindstrom and the viewing data used in the television industry.. Lindstrom's data do

not differentiate among those who are viewing, how often they view, when they view, or even

which particular programs they view. Instead, Lindstrom offers an analysis that combines

household/minutes in broad program conglomerates and provides no information on audience

characteristics.

In contrast, the audience data used by buyers and sellers of television advertising time

include:

identification of the program source (e.g. station);

identification of the program and broadcast time;

audience size estimates (e.g. "ratings," "shares," average audience);

audience demographic information (e.g. sex, age); and

cumulative audience data (e.g. how many different people or households view a

program over time, and with what frequency).

This kind of detailed information is important to the utility of viewing data in the

industry. However this sort of information is not presented in Lindstrom's testimony and cannot

even be derived from the data produced by Lindstrom. To provide such information, the size of

the sample must be large enough to garner a sufficient number of observations of viewing within

desired audience categories. While the NTI sample is large enough to provide this kind of

information for many nationally distributed program offerings, it is not large enough to offer the

same sort of information for most distant signal programs, as Lindstrom acknowledges.

Lindstrom Transcript at pp. 8077-8086.



3. Household/Minutes and Program Values

As I understand it, the purpose of this proceeding is to determine the relative values of

different distant signal program categories to cable operators. I agree with Lindstrom that

household/minutes do not reflect those values. Lindstrom Transcript at pp. 8125-8128.

The sheer availability of programs in the syndicated program category insures that its

share of household/minutes will outstrip all other categories, regardless of its market worth.

Indeed, Cooper indicates that a factor in commissioning the "viewing studies" was that they

would produce a larger share of royalty payments for MPAA. Cooper Transcript at p. 2819.

No audience information directly gauges the relative values of program types. At

best, audience data might be useful as an indirect measure of value if it shed light on the factors

that make distant signal programming valuable to cable operators — the ability to attract and retain

subscribers. The types of data that one would consider include:

program level measures of audience size;

program audience characteristics that relate to cable subscribership (e.g. head of

household status);

"qualitative" assessments of the level of audience appreciation for programs;

measurement of program viewing over time to assess audience reach and repeat

viewing.

Lindstrom has not provided such data.
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I declare under penalty of perjury that the foregoing zs true and

correct to the best of my knowledge and belief.

Peter V. Nil w~MhD.
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Opinion Research, 1985.

"Making Sense of TV Ratings." Roundtable presentation at
the annual meeting of the American Association for Public Opinion
Research, 1985.
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Linda Wilier, PhD., 1985.
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believe there is not a great gulf to be

bridged," said Association of Independent

Television Stations Resident Jim Hcdlund.

"There has been a concerted effort to teach

a resolution," commcntcd Thomas Good-

game, president of Westinghouse Broad-

castintt's TV station youp, who testified on

behalf of NAB. He noted, however, that

NAB's problems with cable extend beyond

must carry.
Cable, he said. competes unfairly with

bmadcasters, and if Congress does not re-

store some form of rate regulation, cable

will continue to "siphon" valuable pro-

F
ing nnd major sports events away fmm

ree over-the-nir television. He also pointed

out that cable systems enjoy two revenue

sueams: subscriber fees and advertising.

"Any ndvenising they get is just gravy,"

said Goodgame, chairman of NAB's TV

board.
Bmadcasters have complained for some

time that cable makes money off broadcast

signals they carry for free. Under NAB's

"if carry/must pay" proposal, cable opera-

tors would have to carry a complement of

local signals nnd pny for them. But the

nssociauon put must pay on the back burner

after Senate leaders told them there was no

support.
Asked if he was ndvocating "must pay"

instead of "must carry," Goodgame said

he was not, He thinks must enny should be

resolved; however„he wants lawmakers to

be aware that there are other inequities be-

tween the two competitors.
But that is not how Mooney sees it.

"What we are hearing the bmadcasters say

is they don't like having to pay more for

programing," hc said. They are trying to

"brand cable as a kind of illegitimate com-

petitor in the hope that thc government will

do something to give them a leg up in

getting back that 20% of audience share

they have lost entirely, and even more im-

portant, to help them keep from losing any

more," said the NCTA president.

Broadcasters still have 76% of the view-

ing audience, Mooney argued. Moreover,

he said, they still get 92 cents out of every

dollar spent on television cdvenising, nnd

total industry revenues nre nearly $26 bil-

lion a year, while total cable revenues nre

about $ 16 billion.
Goodgnme told the congressmen that

NAB endorses H.R. 3826, a bill authored

by Jim Cooper (D-Tenn.) that would rere-

gulate rates, provide must carry and chan-

nel positioning protections nnd impose lim-

its on horizontal nnd vertical concentration

within the cable industry.
Still, the television executives made clear

that NAB opposes competition from the

telephone industry ns n means of dealing

with cable. "The telcos, whether RBOC's

or independents, can only be permitted in

as overbuilds. If the telcos are permitted to

compete with cable, it should be ns over-

builds nnd must be restricted to their histor-

ic role as common earners. Nor cnn they be

pmgmm originntors or suppliers," Good-

game told the congtessmen.
"I wiII tell you thnt the quantity, quality

nnd diversity that people come to ex~
fmm free TV will suffer if balance is not

rgp op ms 'NKKK

restoroi to the marketplace," said Hed-

lund, whose testimony was in line with

Goodgame's.
Several subcommittee members would

like the indusuies to reach a compromise.

"It's in your best interest to resolve this

now rather than have us resolve it," said

Matthew Rinaldo of Ncw Jersey, the sub-

committee's ranking Republican. Both Ri-

naldo and Markey raised the must carry

agreement reached by NCI'A and the Na-

tional Association of Public Television Sta-

tions. Markey said it will be included in an

cable package. It was intmduced as a bi 1

(H.R. 4415) by House Commerce Commit-

tee Chairman John Dingell (D-Mich.),

Markey and Rinaldo among others.

George Miles, executive vice president

of noncommercial wttFrftv) New York,

urged passage of H.R. 4415 as an "insur-

ance policy guaranteeing that the system we

have built so painstakingly will continue to

be available on cable as well as over the

air." However, Sharon Ingraham, chairper-

son of the National Federation of Local

Cable Programers, was o posed to lan-

guage in the must cany bdl that would

permit cable operntors to put public TV

station signals on access channels that are

not bemg used.
And Lowell Paxson, president of the

Natcro& 8uarantco quaatlon rttay

tioloy olart of upfront, siuo to

6at rollln8 altar rtaicmriro announoo

fall ooftadulaa In corning tvoako

The $4 billion upfront market, expected to

begin in the next few weeks, may bc de-

layed due to a disagreement over the terms

of negotiation. Specifically, ns of last week

media buyers nnd network sales executives

were still debating whether audience ratings

data is accurate enough to serve as a barom-

eter of viewership.
Them nte other major questions looming

before the upfront market ns well. How

much market share will ABC take from

NBC? Whnt effect, if any. will the new

NCAA college basketball contract that cuts

beer nnd wine cdvenising by 33% have on

CBS? If thnt's not enough, there is also

concern about how much automobile manu-

facturers will spnd nnd what role n "slug;

gish economy'til play.
Meanwhile, the networks have reported-

ly been considering gening rid of. or nt

least cutting back on, offering guarantees

for audience delivery. One network that

mny nlrecdy be prepared to change the rules

a little bit is ABC. Sources inside ABC told

BttoAoc~o that the network has come

up with an audience delivery guarantee sys-

tem that relies more on the homes using

television numbers (HUT) than on actual

shares per program. ABC plans to put it

"out on the street this week." The change

would, according to the network, attem t

to "isolate what might be nny dropo fs

between pmgrnm performance nnd prob-

lems with research methodology dro-

poffs."

Ge:de~ v~ zl rco

Home Shopping Network, asked the sub-

committee to pass a must cany law that

would mandate carnage of all local full-

powcr television stations within 35 miles of

a cable system's headend before carriage of

stations located 36-50 miles from thc head-

end.
Although most of the hearing focused on

must carry. the issue of vertical and hori-

zontal concentration within the industry

also came under scrutiny, and opinions

were mixed. Daniel Brenner, director of the

communications law program, University

of California, saw no need for legislative

intervention. Brenner said vertical integra-

tion serves "all kinds of goals" and that the

burden of proof should rest with those call-

ing for hmits.
Stanley M. Bescn, senior economist with

Rand Corp., also cautioned against regulat-

ing venical integration. Instead, he said,

Congress should remove regulatory barriers

baning the entry of competing media out-

lets. But Robert Picard, editor of the Joiir-

nnl of Medio Economics, California State

University, held a completely different

view. He said the "unfettered vertical and

horizontal integration occurring in the cable

television industry poses the greatest threat

to the public interest that exists in any com-

munications industry today." -isis

5NllltjotI qtIeelttotI
Doing sway with guarantees is not the

advertising community's idea of a good so-

lution. One media buyer described the talk

of doing away with guarantees as "very

superficial." Another media buyer put it

this way: "The unfonunate thing is that

if—as we all suspect—there is something

wrong with thc system of measurement,

why do the buyers and sellers have to take

the rap? Why do the advenisers have to

take a beating?" As for not relying on

Niclscn at all, the buyer asked whether

agencies are now "su~posed to imagine

what the numbers arc.

'lthoughit gets the most publicity, Niel-

sen numbers will not be the only tssue in

negotiations. Commercial load and spot

length will nlso be a significant factor in the

upfront. NBC in panicular logged more ads

in prime time. according to nn unreleased

study. A medin buyer told BROAocxrnsio

that there is concern about nd loads nnd that

"lately we have not been able to prevail on

the networks [aboutj the idea of limiting

expansion of commercial time. We'e get-

ting eaten awny on every edge, including

(the iden ofj premiums for 15-second spots

and audience erosion."
It still may be too early to tell whether

this year's upfront will match last year's $4

billion marketplace. Robert Coen, senior

vice pmsident and director of forecasting at

McCann-Erickson, told BttoAocasTeo

that improvement in the advertising market-

plcce may be delayed by a sluggish econo-

my. "There is n reluctance to commit to

higher nces," Coen said.

Us ly film distributors nre the first to

buy in the upfront. A Blair Television anal-

ysis of mnJor domestic film distributor'
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advertising expenditures shows that total

bmsdcast TV spending (spot, network snd

syndication) by major film companies rose

19% in 1989 to $418 million. Network ad

spending, ihc report says, was up 14% to

$207 million.
Last year's top network television adver-

tiser by product classification was automo-

tive, with $ 1,490,623,000. The automobile

industry is also cmdited with driving inst

t
esr's record upfmnt of $4 billion.

cCsnn-Erickson s Coen said, "lt is not

reasonable to expect auto to be as strong as

last year," adding that last year showed

"an extreme need for auto to reserve ume

for new models." Shenrson Lehmen Huuori

auto analyst Joe Phillippi told BRoADcAsT-

tNo that autos mill probably be "fla to

down" in the upfmnt, with a Iot of adver-

tising spending based on summer auto

sales, which would also determine the

amount of auto msnufccturers'pending in

the scatter market.
As for how'he networks individually

will do in the upfront, acconling to Mabon,

Nugent gv Co. analyst Ray Kntx, ABC cur-

mntly has the momentum. CBS, he said,

may decide to hold back on its prime time

inventory in the hope that its nee shoes

eili do vvell and sell better in the scatter

market. NBC, the firm said, eiil uce Its

Thursday night lineup to "leverage its n.e
shoes'ales potential." As for the battle

between NBC and ABC, one network exec-

utive said that there is n "whole Ioi of

ressure on NBC based on audience loss."

n the February sweeps (eon b) NBC)

NBC was off 8% in rating aud 6% in share.

"No one is predicting that NBC will be

surpassed by households," the network ob-

server said, "but tNBC) might possibly be

surpassed in demos."
Most fifth estaters interviewed by

BaoADcAsTtrra thought that test year's $4

billion upfront market could be matched.

Last year eas an extremely high year, ac-

cording to John Mendel, vice president,

director, nationnl bmadcast, Grey Advenis-

ing, cddiug that if this year does not nmtch

it, "$3.9 billion is sdii ri lot of money."

Uhder fire fmm the networks, Nielsen

announced Mn 17 thnt it hcd received n

uest fmm Commiuee on Nnuonnt

Television Audience Measurement (CON-

TAM) to "evaluate a nationai audience

measuremcat system that would combine

existing househoid tuning and peopteiueter

vievviag technoiogies with other method-

ologies." NieLm said it bas agreed to

respond to CONTAM," Nietcen Execuuve

Vice President William Jccobi said thnt

"the objective eoutd be to determine if a

combioauon of different insthodoiogies can

be used to suppteneat ths Nielcm people-

meters in detenuining television viewing

2nd demographics." Test data on the pro-

ject, Nielsen said, will noi be ready before

the end of 1990.
The Nielsen Iemerers show the num-

ber of cdulis I viewing network prime

time gnuniug declining b 5.5% in March

and 6% in April For the brusry sweeps

network prime time viewiag was off some

8% compared io a year a . However, net-

work researchers nnnbu the~ dm-

poff to ths Icck of "btockheu" specials.

The current drop has been a bttle bit

hnrder to pinpoint. Advertisers, for the

most part, have said that they are going

with the Nielnm figures. "The agency posi-

tion is that Nielsen is the most cccumte

recording of viewing," said one media buy-

er, cdding that the networks'oen Com-

mittee on National Audience Meavuremsnt

end the American Associnuoa of Advertis-

ing Agencies confirm that there ess ooih-

inII mschnnicnlty umng vvith Nielsen. We

witt continue to use Nielsen to esumnte

what ee think pmgrnm muags mill be."
One network sales execuuve coM BaoAD.

casa'here is comethmg "flawe" uiih

the cuneat (rsun ) system and that "oo cme

believes ( 'hnnges ae ns~~'s
indiccterL" As for the possibiTity of ahmdon-

mg guarantees, the execuuve ssid ctrreage-

mcrus wilt have to be mcde to cccomruodnte

the urueatisdc sein ...psop!e vvili be hard

put to ahhess numbers."

c~~ 21 vcx
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Fuzzy Picture: TV's NIELSEN Ratings, Long Unquestioned, Face Tough Challenges

Networks and Hopeful Rivals Say Surveys Are Flawed; 'PEOPLE METER's Fingered

Not an Easy Business to Enter
By Dennis Kneale

Staff Reporter of The Wall Street Journal

NEW YORK -- For 40 years, TV's NIELSEN ratings have been
the only show in town.

The data on television viewing gathered by A.C. NIELSEN

Co. have been the unquestioned currency of the business,
dictating how billions of advertising dollars are spent and
determining which shows survive and which ones falter.
Customers didn't mind the monopoly: One set of numbers from a
single supplier made things less complicated.

But now television has turned the tables: It is rating the
NIELSENS -- and it's not pleased with the result.

The company is under fire, its numbers are suspect, and
new rivals are lining up to exploit the tumult. A growing
number of television executives claim that the NIELSEN system
-- particularly the remote control "PEOPLE METER" device
NIELSEN families use to log who watches what -- has
fundamental flaws. New studies contend the ratings
significantly understate viewing in a number of ways,
especially by children and young adults and people in bars,
hotels and on vacation.

NIELSEN'S trouble began a few months ago, when its
numbers, based on 4,093 homes that are supposed to represent
92. 1 million households, showed millions of people suddenly
ceasing to watch TV. Network viewing had been slowly
declining for several years, but overall television viewing
had remained steady for decades. This sudden, severe falloff
in total TV viewing was unprecedented.

The networks went ballistic, rueful over having to give
Copr. (C) West 1995 No claim to orig. U.S. govt. work.
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sponsors $ 100 million in free commercials to cover the
ratings decline of the first quarter alone. Something had to
be wrong, they argued. They later imposed the first major
change in how ratings are guaranteed to advertisers, using
eight-year trends instead of just the curren- year'
NIELSENS.

"As a researcher, I'e got to have confidence in the
numbers, and I don'," says Alan Wurtzel, senior vice
president of research at Capital Cities/ABC Inc. "We continue
to do business based on numbers that are suspect, and we can
only do that for a short time."

NIELSEN officials defend their system as proven, accurate
and rigorously tested. John Dimling, executive vice president
at A.C. NIELSEN'S rating service, NIELSEN Media Research,
notes that despite network complaints, the ad industry's
major trade group has endorsed the system.

Nevertheless, would-be rivals see an opening.
Britain-based Pergamon AGB PLC says it will re-enter the U.S.
market soon; two years ago, it racked up losses of $ 67
million in an effoit that NIELSEN soundly stomped. Arbitron
Co., NIELSEN'S only major rival in local-market TV ratings,
has set a fall start f'r a much-delayed system it wants to
take nationwide by late next year.

But any dive into NIELSEN'S domain may well belly-flop.
"It's anyone's prerogative to come into this market," says
William G. Jacobi, executive vice president of NIELSEN Media
Research. "But if they do, we are going to fight them tooth
and nail. This is a business we love, and we'e going to
defend it with every resource we have."

The sometimes sleepy giant is known for aggressive and
shrewd tactics when challenged. Acquired by Dun & Bradstreet
Corp. in 1984, NIELSEN has annual sales of more than $ 600
million. Yet only about $ 50 million comes from national
television ratings. (About two-thirds of the company' total
revenue is from tracking the sale of packaged goods at retail
stores.) So it is questionable whether the market can support
more than one major player.

After the networks screamed about the measured drop in
viewing, NIELSEN reviewed its procedures and pronounced the
system healthy. Maybe, the company said, the drop was due to
normally sedentary sofa spuds heading outside to enjoy
unusually warm winter weather. But anomalies kept cropping
up.

Copr. (C) West 1995 No claim to orig. U.S. govt. work
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In some cases, curiously, the households watching
television held steady with a year ago, yet in specific age
groups the viewing fell sharply. In March, NIELSEN noted only
a 2% drop in households watching all channels in prime time,
but women aged 18 to 34 inexplicably had a deeper decline of
8%. In April, late-night viewing fell only 3% in homes, yet
plunged 13% for men under age 35, the NIELSEN ratings showed.

How, the networks demanded, could overall viewing be about
the same yet decline so sharply in specific groups?

PAGE 3

The national numbers, moreover, contradicted NIELSEN'S own

local-market ratings derived from 200,000 diaries in the
nation's 200 television markets. In February, the local
markets saw no real change in TV viewing from a year before

but the national numbers logged a 5% drop.

In May, according to the local surveys, "NBC Nightly News"

was in second place among the three network newscasts, with
an audience of 9.2 million people. Yet in the national
numbers, NBC was mired in third place, with 1.7 million fewer
viewers.

Television executives and even some people in the ad
industry have been quick to take note. "There's some

suspicion the numbers are fl'awed," says Paul Isacsson,
executive vice president at Young 6 Rubicam Inc. He worries
that they make it look as if ad agencies are paying higher
prices for fewer and fewer viewers.

If the numbers are flawed, the culprit may be the PEOPLE

METER, the newfangled device that NIELSEN introduced--
reluctantly -- for national ratings in late 1987. Before
then, NIELSEN had used diaries. Diaries were a lot cheaper,
but they were prone to error, especially as the number of
channels expanded with the rise of cable in the mid-1980s.
Viewers forgot what they had watched and simply guessed.

NIELSEN had tested the PEOPLE METER since 1977 without
ever using it. NIELSEN might have waited years more before
switching, but for a rare outbreak of competition in 1985.

British upstart AGB had entered the U.S brandishing the
PEOPLE METER as a major selling point.

The PEOPLE METER works like a remote control. Each viewer
presses some buttons when he or she starts or stops watching
TV. When the set is on, a separate meter automatically
records the channel the set is tuned to. But even if the set
is turned on, what matters most is that someone has pressed
buttons showing that there's really a viewer, or several

Copr. (C) West 1995 No claim to orig. U.S. govt. wor)
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viewers. Even the youngest tots are expected to use the gizmo
when they tumble out of bed at dawn for Saturday cartoons.

For adults, too, this is an onerous burden of
button-pushing, especially when a NIELSEN home is expected to
do it diligently for up to two years. That may be why almost
half of homes refuse when NIELSEN asks them to join its
PEOPLE METER sample, and why only 47% stay on as members of
the NIELSEN system.

The rate of cooperation may distort the random nature that
the system needs to represent an entire nation's viewing.
Viewers who agree to use the PEOPLE METER may be
systematically different in their television habits from
those who refuse. "It's an enormous potential source of
bias," says Persi Diaconis, a statistician at the University
of Illinois.

NIELSEN'S Mr. Jacobi, however, says getting 47% of homes

to cooperate "is an admirable achievement."

NIELSEN still uses diaries alone in 175 of the 200 TV

markets for local ratings, because PEOPLE METERS would be too
costly to install everywhere. Critics say this might help
explain the difference between the national ratings and
figures derived from local reports.

For households that agree to use a PEOPLE METER in the
national sample, "user fatigue" may understate viewing.
NIELSEN data show the longer some viewers, particularly
younger ones, have the time-consuming device, the less they
use it.

Among men aged 18 to 34, for example, newcomers using the
PEOPLE METER only three months appeax to watch 17% more
television than the NIELSEN sample overall, a new study by
the firm Statistical Research Znc. finds. At the one-year
point they watch about the same load as the overall sample, a
sign that they may have grown lax in their button-pushing
duties.

That argument is strengthened by a new phone survey the
firm did of 26,000 homes, says William Rubens, a longtime NBC

ratings executive who now consults to the networks. The

survey indicated that 26% more men aged 18 to 34 and 33% more

kids were watching TV than NIELSEN showed for the same

period. "It's an inescapable conclusion," he says, that some

parts of the NIELSEN system are a biased representation of
the public's viewing.
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NIELSEN'S Mr. Dimling says that the phone survey, like any
survey, may have its own problems and adds that the survey
results closely followed NIELSEN figures for the broad
category of viewers aged two and above.

The phone survey also showed 52% more visitors watching
television in other people's homes than NIELSEN reported. And
NIELSEN appears to understate other "out-of-home" viewing.
Because its PEOPLE METERS are based only in homes,
TV-watching in bars, hotels and other public places isn'
counted. Nor does NIELSEN count viewing once a family turns
off the set and heads for a vacation. About 20% of the U.S.
public is on vacation during any given week of the summer
months, and studies find 80% of people on vacation watch TV.

PAGE 5

In addition to griping about NIELSEN'S numbers, some
customers are growing weary of dealing with a monopoly and
are looking for alternatives, such as AGB's failed effort two
years ago. "The real killer was aborting the competitive
process before it bore fruit," says CBS Inc. senior vice
president David Poltrack, who supported AGB's effort.

AGB failed in its first attempt partly because it didn'
anticipate the huge investment required and the complexity of
tracking thousands of hours of programs. But counter-moves by
NIELSEN hurt too. In October 1985, just as AGB was unveiling
the results of its first test, NIELSEN announced its own
PEOPLE METER plans -- though NIELSEN didn't switch to the
contraption for two years. The company dealt another blow by
hiring away AGB's U.S. president, Joseph Philport, months
before the AGB service was to go nationwide.

Last month, AGB announced plans to re-enter the
U.S.market, saying it had been "invited" by the three
networks. The fight could be nasty -- and petty. NIELSEN'S
Mr. Jacobi accused AGB of "false pretenses" because, he
notes, no formal invitation had, been issued to the company.

"The attack is really quite ridiculous," says Robert
Maxwell, the Britain-based tabloid publisher and chairman of
Maxwell Communication Corp., who bought AGB 18 months ago. He

calls Mr. Jacobi a "monopolist" and adds: "We are in
discussions with the networks and continue to be."

Mr. Maxwell says AGB

investment of up to $40
million. But others say
start-up figure. And so
interested in AGB.

can set up in the U.S. on an
million and an annual budget of $ 30

$ 100 million is a more likely
far, only the three networks are
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"If AGB is considered the handmaiden of the networks, even

if they'e doing things right, the effort will be tainted,"
says consultant Norman Hecht, a former AGB executive.

It also raises revenue questions. The Big Three now pay
NIELSEN only $ 15 million combined, less than one-third of the

$ 50 million a year in revenue NIELSEN gets for its national
television ratings service. The rest comes from ad agencies,
advertisers and cable channels, which so far aren'
expressing much interest in AGB.

PAGE 6

Nor are NIELSEN'S customers clamoring, as yet, for a new

service called ScanAmerica, from Arbitron. The service would

track both TV viewing and product purchases by the same

sample of families.

Arbitron plans to be in 1,000 homes in five major cities
by year-end and have a national sample of 2,000 homes by late
1991. That will take an investment of $ 125 million, and
Arbitron will lose money on the service well into the
mid-1990s, says Kenneth Wollenberg, executive vice president.

Bristol-Myers Squibb has signed up, eager to match TV

viewing to product purchases. The NIELSEN people "just aren'
moving fast enough for our purposes," says Marianna Reges, a

media manager for Bristol-Myers' in-house advertising.

Still, many television executives doubt that two ratings
services can survive. "It would be like having two monetary
systems," says John Hunt, a vice president at ad agency
Ogilvy & Mather. If two suppliers turned in different
numbers, it would raise conflicts as to which set was right.
Yet if the numbers were the same, he says, why pay for two

services?
Marshall Cohen, executive vice president at Viacom Inc.'s

MTV Networks subsidiary, says the networks would abandon a

new rival as soon as NIELSEN'S numbers got better. They

blamed a loss of audience two years ago on NIELSEN'S switch
to the PEOPLE METER; a year later they cited the long strike
by script writers; now it's the PEOPLE METER again. "Next

year," says Mr. Cohen, "they'l blame it on the bossa nova."

But the networks say their complaints are legitimate and

that their desire for a new and better service is real. CBS's

Mr. Poltrack says when he first got into the television
business, he couldn't believe billions of dollars were based

on so fragile a system as NIELSEN'S. "I still can't believe
it," he says. "The whole thing is crazy."
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NIELSEN Numbers: What to Believe?

A.C. NIELSEN'S national ratings conflict with its own

local ratings compiled in 200 television markets. Percent
change in ratings vs. a year ago, by group, for total day
7AM-1AM.

Households
Women 18 to 34
Women 35 to 49
Men 18 to 34
Men 35 to 49

LOCAL

1 ~o

No change
4

No change
5

NATIONAL

5o
-10
-10

6
3

Source: A.C. NIELSEN
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